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In the Court of Appeals of the District of Columbia. 


No. 2552. 

George A. Sea vers. Appellant, 
vs. 

Abram Lisner. 


a Supreme Court of the District of Columbia. 

At Law. No. 54377. 

George A. Sea vers, Plaintiff, 
vs. 

Abram Lisner, Defendant. 

United States of America, 

District of Columbia, ss: 

^ Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed Februarv 14, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54377. 

George A. Sea vers, Plaintiff, 
vs. 

Abram Lisner, Defendant. 

The plaintiff sues the defendant, for that whereas, at the time of 
the committing by the defendant of the grievances hereinafter men 
tioned and for a long time prior thereto the plaintiff was in good 
health and physical condition and was accustomed to work at his 
trade of a bricklayer, whereby he earned and received large gains 
and emoluments, to wit, the sum of fifteen hundred dollars per 
1—2552a 
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annum; and for that whereas, at and prior to the time of the com¬ 
mitting of said grievances as aforesaid the defendant, in and about 
a certain building or buildings of the height of, to wit, four stories 
or floors, situated at the Northeast corner of Eleventh Street and 
G Street, Northwest, in the City of Washington, District of Columbia, 
maintained, controlled and conducted a store for the sale of mer¬ 
chandise, in which said store at the times aforesaid the defendant 
maintained, controlled and operated for the use and accommodation 
of the customers of said store and others, a certain elevator running 
from the basement of said building to the upper stories thereof; 
and for that whereas, also the defendant, at and before the time of 
the committing of said grievances, was engaged in repairing 
2 or altering, or causing to he repaired or altered, the said 
building or buildings, or certain parts thereof, including in 
such alterations or repairs the erection in the basement of said build¬ 
ing or buildings of a brick wall immediately adjoining the bottom 
of the shaft or well wherein said elevator was so operated by defend¬ 
ant, and for that on, towit, the twentieth day of October, 1911, the 
plaintiff, with the knowledge and permission of the defendant, was 
engaged in the erection of said brick wall, and while so engaged, was 
required in the performance of his work on said wall to place him¬ 
self from time to time in such a position that his head would be 
in said well or shaft wherein said elevator was operated as aforesaid, 
so that said elevator, in descending to said basement, would or might 
strike the plaintiff’s head while placed in the position aforesaid in 
the performance of his said work, all of which was then and there 
known by and to the defendant: and it thereupon became and then 
and there was the duty of the defendant to so operate and control 
said elevator that it would not strike or injure the plaintiff while 
engaged in erecting said wall and while placed in said position that 
his head would be in said well or shaft wherein said elevator was 


operated, and so known to the defendant as aforesaid, by giving 
proper warning to the plaintiff of the descent of the said elevator, 
and otherwise; but the defendant, then and there, on, to wit, the 
dav and vear aforesaid, in the Citv and District aforesaid, neglected 
the said duty in that behalf, in this: that when the plaintiff was 
then and there engaged in erecting said wall, and in the proper 
performance of his said work the plaintiff’s head was in said 
3 shaft or well, and while plaintiff was in the exercise of due 
care on his part, the defendant then and there so negligently 
operated said elevator by failing to give due and proper warning 
of the descent of said elevator, and otherwise so negligently operated 
said elevator, that said elevator while descending in said shaft or well 
to the bottom thereof, struck the plaintiff’s head, and crushed it, and 
fractured his skull, whereby the plaintiff sustained serious and 
permanent injuries to his face and features, including fracture of the 
lower jaw, and one of his eyes was so injured as to necessitate the 
removal thereof, and he was otherwise permanently injured, and was 
rendered sick, sore, lame and disordered, and suffered, and now 
suffers and will continue in the future to suffer, great mental and 
physical pain and anguish, and has from the time of said occurrence 
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until the present time been disabled from working at his said trade, 
and whereby also he will be disabled during the remainder of his 
life from working at his said trade, and whereby also he has been 
required to spend a large sum of money in and about endeavoring 
to he cured of said injuries, to wit, the sum of Twelve hundred dol¬ 
lars. and will he required to incur such expenditures in the future in 
a large sum. to wit, Two Thousand dollars, by reason of all of • 
which and of the negligence of the defendant aforesaid, the plain¬ 
tiff has been damaged in the sum of Thirty thousand dollars; 
wherefore the plaintiff claims of and from the defendant the sum 
of Thirtv thousand dollars, besides costs. 

A. S. WORTHINGTON, 
WHARTON E. LESTER, 

Attorneys for Plaintiff. 

4 Plea. 

% •» , 

Filed February 26, 1912. 

******* 

Abram Eisner, the defendant in the above entitled cause, for a plea 
to the declaration of the plaintiff, George A. Seavers, heretofore filed 
therein, says that he is not guilty in the manner and form therein 
alleged. 

0. H. STEARMAN, 
Attorney for Defendant. 

Joinder of Issue. 

Filed February 27. 1912. 

******* 

The plaintiff hereby joins issue with the defendant upon his plea 
filed herein. 

A. S. WORTHINGTON, 
WHARTON E. LESTER, 

Attorneys for Plaintiff. 


Memorandum. 

March 19, 1913.—Verdict for Defendant. 

5 Supreme Court of the District of Columbia. 

Wednesday, March 19, 1913. 

Session resumed pursuant to adjournment, Mr. Chief Justice - 
Clabaugh, presiding. 

******* 

Come again the parties aforesaid in manner aforesaid and the 
same jury that was respited yesterday who, after the case is given 


* 
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them in charge, upon their oath say they find the issue herein joined 
in favor of the defendant. 

Whereupon the Attorneys for plaintiff waive their right to move 
for a new trial herein, and consent that judgment on verdict may be 
entered instanter to which attorneys for defendant offer no objection. 

Therefore, it is considered that the plaintiff herein take nothing 
by his suit, and that the defendant herein go thereof without day, 
and be for nothing held, and recover against the plaintiff the costs 
of his defense to be taxed by tbe Clerk, and have execution thereof. 

The plaintiff by his attorneys in open court notes an appeal to 
the Court of Appeals of the District of Columbia, and tbe penalty for 
the bond for costs on said appeal is hereby fixed in the sum of one 
hundred dollars ($100.) or in lieu thereof, a deposit of Fifty dol¬ 
lars ($50.). 

Memorandum. 

March 31, 1913.—Appeal bond approved and filed. 

6 Supreme Court of the District of Columbia. 

Friday, April 4. 1913. 

Session resumed pursuant to adjournment. Mr. Chief Justice 
Clabaugh. presiding. 

******* 

Now comes here the plaintiff by his attorneys of record, and sub¬ 
mits to the Court his bill of exception taken during the trial of this 
cause, and the same is taken under consideration. 

7 Assignment of Errors. 

Filed April 28, 1913. 

* * * * * * * 

The Court erred: 

1. In directing a verdict for the defendant. 

2. In ruling that on all the evidence introduced on behalf of the 
plaintiff, his own negligence was the proximate cause of his injury. 

3. In ruling that the evidence introduced by the plaintiff did 
not tend to prove that the negligence of the defendant’s agent operat¬ 
ing the elevator was the proximate cause of the plaintiff’s injure. 

WHARTON F. LESTER, 

Attorney for Plaintiff. 

8 Designation of Record on Appeal. 

Filed May 2, 1913. 

******* 

In preparing record on appeal in the above-entitled cause, the 
Clerk of the Court will include: 
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1. Declaration. 

2. Plea. 

3. Joinder of Issue. 

4. Verdict. 

5. Judgment and notice of appeal. 

fi. Memorandum of appeal bond and note bond filed. 

7. Assignment of Errors. 

3. This designation. 

WHARTON E. TESTER. 

Attorney for Plaintiff. 
FRANK J. HOGAN. 

Aftorney for Defendant. 


Memorandum. 

May 2, 1913.—Bill of Exceptions signed this day by Chief Justice 
Olabaugh, in duplicate. 


9 Supreme Court of the District of Columbia. 


United States of America. 

District of Colvmbia , ss: 

T. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
8, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54377 at Law. wherein George A. 
Seavers is Plaintiff and Abram Eisner is Defendant, as the same 
remains upon the files and of record in said Court. 

Tn testimony whereof. T hereunto subscribe my name and affix the 
seal of said Court at the City of Washington, in said District, this 
2nd day of May, 1913. 

[Seal Supreme Court of the District of Columbia. 1 

JOHN R. YOUNG, Clerk . 


10 Tn the Supreme Court of the District of Columbia. 

At Law. No. 54377. 

George A. Seavers. Plaintiff, 
vs. 

Abram Eisner, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause held on the 
18th and 19th days of March, 1913, before the Hon. Harry M. 
Clahaugh, Chief Justice of the Supreme Court of the District of 
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Columbia, and a jury empanneled and sworn to try the issues be¬ 
tween the parties hereto, it was admitted on behalf of the defendant 
that the defendant was the owner of the building known as the 
“Palais Koval’* located at the corner of 11th and G Streets, North¬ 
west. in the City of Washington. District of Columbia; that prior 
to October. 1911, defendant had let to the Gormley and Poynton 
Company, building contractors, a contract for certain remodelling 
and repairing of said building ; that said contractors had sublet the 
brick work connected therewith to Martin Foley and Son. bricklay¬ 
ing contractors, by whom plaintiff was employed; that the operator 
of the elevator hereinafter mentioned was employed by the defend¬ 
ant. that sometime prior to the accident, on the morning thereof, 
while tlie passenger elevator was standing at the basement floor its 
operator called out to the men working in the space between the 
elevator shafts, one of whom was plaintiff, a warning that the ele¬ 
vator was constantly coming down to the basement floor, and that 
they should be careful to look out for it and not to get near enough 
to. or into, the shafts, where they might be hurt: that in response 
to this warning, the plaintiff’s foreman, in plaintiff's presence and 
hearing, called up to the elevator operator, “you watch out for your 
business up there, and we will attend to ours down here 

And the plaintiff, to maintain the issues on his part, produced 
as a witness Dr. William P. Carr a surgeon, who testified that in 
October 1911 lie treated the plaintiff for an injury received, whereby 
he had sustained a compound fracture of the skull from which he 
had 1 ost some brain tissue, and from which his face was mashed in. 

the upper jaw bones and nasal bones fractured and dislocated 
11 backward into the throat, part of his check was ground to a 
pulp, one eye-ball was mashed, whereby he lost the sight 
thereof, and he was otherwise very seriously injured. 

And further to maintain such issues the plaintiff produced as a 
witness Dr. M. D'Arcy Magee who testified as to the injuries re¬ 
ceived by plaintiff and his treatment thereof, which injuries were of 
a verv serious character. 

And further to maintain the issues, the plaintiff George A. Sea- 
vers testified that he is a bricklayer by trade, fifty years old, and has 
followed his occupation for about 2<S years; that prior to October 
20, 1911, his health was excellent; on said date and for sometime 
prior thereto he was employed by Mr. Frank Foley to do the brick 
work in the building known as the “Palais Koval” at lltli and G 
Streets. Northwest, in the City of Washington; that he and Charles 
A. Stewart were working together. Air. Stewart acting as foreman. 
On the morning of October 20 he was building a brick wall outside 
the shaft of an elevator; that there were four (two twin) elevators 
in said building, two on the north side of a certain pit, two on the 
south side thereof, which pit was in the basement of the building 
and was about 8 by 10 feet, on the same level as the floor of the 
elevator shaft under the elevator; that plaintiff was working on the 
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south side of the north pair of elevators and Mr. Stewart was working 
on the north side of the south pair of elevators, each of them doing 
similar work and standing in the pit; that upon going to work 
that morning Mr. Stewart and plaintiff asked Mr. Jones, em- 
12 employed as engineer at the “Palais Royal”, whether the ele¬ 
vators could not he stopped, and Mr. Jones replied that they 
could not he stopped but had to run; “he told this to Mr. Stewart, 
•but I was present, I heard it”; that he and Mr. Stewart were stand 
ing in the pit near the elevator, ready to go to work at the time; 
that Mr. Jones said the elevator could not he stopped, that he knew 
it was dangerous there and all that we would have to do was to he 
careful, and we told him we would he careful, and started to work. 
We were constructing a wall underneath a wooden sill or beam along¬ 
side the elevator shaft. This wall was four inches thick, enclosed tin 
elevator shaft, and was not very far from the cage of the elevator 
that was going up and down the shaft. We had started the wall and 
got it all in with the exception of one course of bricks underneath 
the beam. The wall erected at the time of the accident was about two 
feet high from the bottom of the sill, about eight courses, and we 
count four courses to the foot in rough brick work. Above the last 
course of bricks laid was the sill, the brick wall was to come right 
underneath it. 1 had all in hut two or three bricks find was about 


in the act of putting those in when one of the bricks slipped and 
got inside too far, and I had to reach over the beam and see if I 
could not get it hack. It did not fall, hut slipped a little too far be¬ 
yond the face of the beam 1 was underpinning. 1 had to look over 
to see that 1 got the brick fair with it. I was always very careful 
because 1 knew that the elevator was running up and down, and 
before 1 would attempt to look over there or put my head over there 
and sight my work, 1 would always see that the elevator was stopped: 
when I did that everything was still, then 1 attempted to lean over 
and look down to see if the brick was in the proper place, and 
13 that was all 1 knew. 1 remember nothing about getting hurt. 

1 put my head over the beam which was about three feet 
three inches in height from where 1 was standing, represented by 
about two feet of brick and one foot of beam. I could not put my 
head under the beam as there was a space only of two inches there. 
I was putting in the last layer of brick. I judge the elevator came 
down three or four times that morning while I was at work, came 
all the way down, I did not count it exactly; I began that work 
about 8 o’clock. A good many times I would see the wheel in the 
shaft in motion and the elevator cage would not put in its appearance, 
would not come down. I do not know what floor it was on but 


before 1 would look down to sight my work 1 would always glance up. 
T could not see much anyway on account of it being dark in the 
shaft, and I could not tell how far up the cage was. The car did not 
come down to the basement floor where I was working every time 
it came down. It would mostly stop above me where I was working. 
It came down sometimes, three or four times that morning. I do 
not think it came down oftener. I could not tell at what floor the 
elevator stopped above, and there was no else there. At the time 
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I was hurt I did not hear the elevator coining down and got no 

warning. The elevator was silent and so much noise was going on 

down there that we could not hear anything at all. Mr. Stewart was 

working 9 or 10 feet from me 1 judge, and when 1 wanted to talk 

to him it was necessarv to walk over to him and holler in his ear. 

«' 

I had no warning from anybody when the elevator was coming 
down. You could not hear it. It was one of those noiseless elevators 
and of course you could not hear it. Even if it did make a noise 
the noise from the dynamos would counteract that. I saw the 
young fellow operating the car but had no conversation with him. I 
could see him through the fret-work of the elevator cage. 

14 through the casing where it was open. It was closed up about 

two or three feet, mavbe four feet, at the bottom. From 

« 

where I was working 1 could see about the waist of the elevator 
operator looking through the cage, lie knew we were working there, 
lie could not help but know that. It was all open. He could look 
through out all round. It had these little check bars in. They 
were two inches open and anybody could see through them. The 
next thing I remember was waking up in the hospital about four 
davs after. Mv left eve is entirelv out and mv right eve weaker 
than before the accident. I can not see one of the jurymen’s eyes 
and can not tell whether they are open or shut, as close as I am to 
them. My teeth are all knocked out. What I have are false. I 
am deaf at times in one ear, verv deaf. There is always an un- 
pleasant roaring, buzzing sound there which is very uncomfort¬ 
able. I never will be able to work at my trade again because of the 
vertigo I have. Cannot trust myself on any high place and cannot 
walk on any narrow place. My eyesight is affected so that I cannot 
see when I am stepping down and T cannot measure distance. I 
earned at my trade an average of ten or twelve hundred dollars a 
vear before the accident. 

On cross-examination the witness said: On the day of the acci¬ 
dent, before the injuries, I was in all respects a man in good physical 
and mental condition; my health was excellent, my eyesight good 
and my hearing perfect before the accident. I began the work in 
the space between the elevator shafts between 7 :30 and 8 o’clock in 
the morning. T was employed there by Martin Foley & Sons, by 
whom Mr. Stewart was also employed; Mr. Stewart was working right 
there in this space with me that morning, and he was foreman in 
charge of that work at that time and I was subject to his orders and 
directions. I was present when the screen work around the elevator 
shafts was taken down. About the time we were getting ready to 
go to work that morning the request was made to Mr. Jones 

15 to have the elevator stopped. We asked him to do it because 
we both thought it was a dangerous place to. work and we 

thought that by asking Mr. .Tones he could stop the machines. We 
did not know that the place was any more dangerous than any other 
place we had worked around on the same building. (At this point 
witness identified a photograph as a true picture of the way things 
were when and at the place he was injured, and the said photograph 
was exhibited to court and jury and thereafter used in the examina- 
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tion of all witnesses.) I was at work in the space between the two 
elevator shafts. This beam was about one foot high and four inches 
thick. The elevator was about four to six inches inside of the beam 
when it was down. 1 put my head into the elevator shaft over the 
beam. It was after 11 o’clock when the accident happened and I 
had been working there since a little before 8 that morning. I saw 
the elevator come down to the basement floor three or four times that 
morning, and I had noticed that morning that the elevator ran very • 

quietly. It ran quietly and I could not hear it come down. Dur¬ 
ing the time it came down that morning, whenever it came down be¬ 
fore the accident, I had not heard any warning of its coming, 
no warning was called out to me, there was no bell or anything like 
that sounded; I had never heard any such thing there that day. The 
photograph in evidence shows the solid part of the elevator pretty 
fairly. There was no bell or anything like that to give warning. I 
cannot tell how long I had my head over in the shaft when I was 
struck. I did not have it over there very long. All I had to do was 
to throw my head kind of sidewise like this (indicating) to see if 
my work was plumb. I did not throw my head around to get a full 
view; I would just sight with one eye. 1 had hardly more than 
got my head in there when it was all over with me. When 

16 we—Stewart and I—spoke to Mr. Jones in the morning, he 
said the elevator could not be stopped and said he knew it was 

dangerous and for us to be as careful as we could. We said we 
would be careful. After that time and until I was injured I had been 
working on the brickwork in the space between the elevators all the 
morning. Mr. Stewart was working in that space on the opposite 
side. Also two helpers worked there. The screen work was taken 
out about eight o’clock to allow us to go ahead with our work. When 
I put my head into the shaft over the beam, I stood on the solid . 
ground of the space between the elevators, I did not climb up. The 
elevator bov had not made anv remark to me or to Mr. Stewart that 

%j 

morning, nor had I made any to him. I do not remember the boy. 
coming over to the side and looking through the grill-work that was 
above the solid side of the elevator, saying, “Watch out down there 
when this elevator comes down”,, nor do I remember Mr. Stewart 
replying, “You watch out for your business up there, we will attend 
to ours down here”. 

On redirect : I did not hear anybody make such a remark. I am 
not sure whether there was in the elevator shaft a plunger, a long 
rod that came down when the elevator came down and went up when 
the elevator went up. I do not know how much time elapsed from 
the time I put my head over to fix the brick until I was struck. 

Asked if he had looked just before he put his head over, witness 
said: I had looked several times that morning. I would always look 
up to see if I would see the elevator in sight before I would attempt 
to inspect my work. I think I had got my brick straight. I was 
struck in the act of striking the brick. I had my trowel in my right 
hand. From the ground on which I was standing to top of 

17 beam over which I put my head measured about 3 feet 2 
inches. The brick was a 9 inch wall. 

2—2552a 
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Further to maintain the issues on his part, the plaintiff produced 
as a witness Dennis Donovan, whose occupation for 22 years has- 
been that of a bricklayer, working generally in the District of 
Columbia, lie testified: 1 did work at the Palais Royal in October 
1911 and completed the work plaintiff left off. Identifies photograph 
which was produced and says that it indicates the layers of brick 
as he found them when he went to work. When I got there I 
found skin and hair and thick blood and called attention to it. I 
built the wall up above higher than any place shown in the photo¬ 
graph. One row of brick came under the beam. The top row 
as shown in photograph was within one course of the beam, or 
about three inches from it, or the thickness of a brick between. 
From the bottom of the pit where 1 stood to work to the top of the 
beam was about three feet. In doing the work that Mr. Seavers did 
and the work which I did to complete it, it was necessary to put head 
and arm over the beam. I did that. We had to carry the wall up 
plumb. No bricklayer lays a brick without sighting it and 1 could 
not built it up without sighting it; it would fall over. I would 
have to put my head in there and put a plumb rule down here 
and would have to cut my mortar off, see if my brick was level and 
sight down the wall to keep a level course. I put my head over 
there, the elevator was not running. I found Mr. Seavers’ trowel 
in the elevator shaft and reached over and got it. I reached down 
like that (indicating) and picked up his trowel. It was right under¬ 
neath where the blood appears in the picture but on the inside 
18 of the elevator shaft. The elevator was not running when I 
was working there because it was six o’clock that evening and 
the store was closed. 

On cross-examination the witness testified: There was no ele- 
• vator operating in that shaft when I put my hand or head into the 
elevator shaft; that Mr. .Tones tested the elevator at night and when 
he would go up and down he would call my attention, “Look out, 
I am coming down” or “I am going up”. I put my head into the 
shaft only when he was going up. Mr. Jones hollered, “I am coming 
down” or “I am going up”. No part of the elevator machinery ex¬ 
tended into the pit between the two elevators where we were working, 
and no elevators ran up and down in that space where we laid 
brick. There were plungers inside the elevator shaft which we could 
see. It would go up and down. And standing in the space where 
we worked we could see the plunger come down and go up. There 
were wheels also in the shaft which we could see when the elevator was 
in operation. There was plenty of light there, there were electric 
lights all over. There was a large electric light there we worked by. 
I have never been in the elvator. I worked on the north wall, south 
of the elevator where Mr. Seavers had worked. There was a space of 
10 to 15 feet in there where the bricklayers were working between 
the elevators and outside of the shafts. When standing in this 
space between the elevators, where the bricklayers worked, I could 
see the plunger moving when the elevator moved, no matter what 
floor the elevator was on; plunger moved down when elevator was 
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coming down, up when elevator was ascending; it was a large, 
round, cylinder-like affair. A. ou could also see the cables 
19 running close here. A man would have to watch out for them 
or they might catch his arm. 1 could see that cable moving. 

On redirect examination the witness testified: That when the 
elevator would go up the plunger would come down and you would 
have to watch out for it. If that came down and caught him in 
there, if lie didn’t look out for it. it would catch his hand or arm 
in there. The plunger was not always in sight; when the elevator 
would he down that would be going up. I think that is the way it 
worked. It is one way or the other. I do not know anything about 
the machinery. There were electric lights all over—around there 
to see to lay brick. There was no light in the elevator shaft under the 
elevator. Lights must have been near us as we had to have good 
light to see to lay brick. Night and day is the same thing in 
there. AVe had to have electric lights in the daytime. 

On re-cross examination witness testified: This elevator had a 
plunger right in the center, a long, round cylinder, that came down 
all the way, extended all the way down into the shaft; when the 
elevator was coming down it was coming down; it was always right 
down in the pit. The plunger had lots of grease around it, and 
was always down in the shaft whenever that elevator was mo\ing, 
and was moving in that shaft. We had to be careful to keep 
cement out of the plunger or grit and cement would fall in it. 

Whereupon, to further maintain the issues on his part, the plain¬ 
tiff produced as a witness Charles IT. Stewart, who testified that he 
has been a bricklayer for 30 years and worked with Air. 
op Seavers in the Palais Koval in October, 1911. AA as employed 
by Foley & Sons, boss bricklayers. I went there the morning 
of the accident at 7:30. At that time there was a lot of hoards 
tacked up on the beam and frame-work of the ele\ator and I got 
the carpenter to bring some men and tear it out, so we could work. 
This was done and the screens which were tacked on the bottom of 
the elevator were taken out. The frame work or iron work was 
taken awav. but the wood work was left there. Air. Seavers was 
working on the two north elevators, I on the two south ones. AA e 
were building walls, casing up. The brickwork came up from the 
bottom for nine courses below the beam or sill. Air. Seavers at one 
end of the nit and I at the other. 10 or 15 feet apart. I was doing 
similar work to that of Air. Seavers. AVe began the brick work a 
little after 3 o’clock and did cross walls. There were no elevators 
at all in this space where we were working. There was a 10 foot 
space left open to put machinery in. about 8 by 10 feet. No one was 
present at the time Air. Seavers was hurt except us two. T \\ as on the 
opposite side of the elevator, heard something kind of shuffling, noise 
of feet and happened to turn around quick and Mr. Seavers head 
was caught with the elevator on it. T hollered, “My God! run the 
elevator up”, and it shot up like that. Someone said Mr. Jones hau 
fainted I said, “There is a man dead”. He had convulsions like, 
and T hollered, “Go telephone for the ambulance”. An electrician 
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working there jumped into the pit and carried Mr. Seavers out. 
Mr. Seavers’ feet were kicking. There were brick in this pit. He 
was kicking on the loo«:e brick and on the concrete floor there, one 
foot on the concrete, one on tlie brick. From the place where we 
stood to work to the top of the beam was 3 feet 4 or 5 inches. 

21 There were nine courses of brick under the beam, which 
was 12 inches wide. From the beam to the elevator when the 

latter came down was about 3 inches space. On Monday morning 
I saw Mr. Seavers’ trowel inside the elevator shaft and Mr. Donovan 
picked it up. It was about 7 or 8 inches from the wall, near the 
place the blood appears in the picture. In doing the work Mr: 
Seavers did it was necessary to put his head and arm over the beam. 
We had to have the brick tight under the beam, and when we got to 
the top of the beam we made a 0 inch wall, part over the beam. 
One laver of brick was under the beam. Mr. Jones was down there 
in the morning and T asked him if he could not stop the elevators 
and he said it was impossible to stop them. lie said. “I cannot stop 
them. You will have to look out for vourselves. It is dangerous 
in there”. Working there with things running over his head, a man 
could not look at both and do his work. Tt was necessary to put his 
hand and head over the beam to keep his work straight. There was 
a cable wheel down in there and we had to be particular not to let 
mortar drop in that, and when a man lays brick he has to lean over 
to cut the mortar off. Mr. Seavers kept his brick straight by putting 
his head and arm over the beam to put his plumb rule on the corner 
to plumb his work, and if he wants to knock a brick out. he has to 
put his head over to knock it out to its place. There were four ele¬ 
vators there. The two that we were working around were running. 
Mr. Seavers was working on twin elevators like those T was working 
on. The pit was between the two double elevators. There was no 
light in the elevator shaft. It was dark in there. No signals were 
given when the elevator was coming down. There was noth- 

22 ing in the shaft that I could see to indicate when the eleva¬ 
tor was coming down or when it was going up. Of course, 

there is a plunger in there—a plunger was in the one Mr. Seavers 
was working on. It was a big pipe and once in a while you could 
see that working. Tt was a greasy looking thing. I could not tell 
from the plunger whether the elevator was going up or down. When 
the elevator was at the first floor, and it was dark in the shaft vou 
could not see anything in there, or whether the plunger was going 
or not. The electric lights were on this side and it was dark in there. 
The elevator that Mr. Seavers was working around at times would 
come down 20 minutes or more before it would come in the cellar. 
At other times it would stop at the first floor, off the first landing 
as you come from 11th Street. You would look and the first thing 
you know it would shoot up. You had to be watching the best 
you could. The elevator stopped at the first floor without coming 
down to the basement. Sometimes it would not come down where we 
were for twenty minutes. Tt would go to the top story and at the 
landings. You could not tell where the elevator was stopping after 
it left the basement. We could not poke our heads all the time 
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looking up there where it was going because if we had to be watching 
the elevator all the time we could not do any work. The operator 
could have dropped that elevator from the first floor about a foot 
or two. and then could look right down and holler, “Look out men, 

I am coming down”, hut there was no signal at all. He came 
right down to the bottom. There was nothing to prevent our seeing 
the elevator man when the elevator was down and nothing to prevent 
him seeing us. The grates of the elevators cage were open. We 
could see him and he could see us. The side T was working 

23 on had big weights with a cable hooked to them. There was 
none on Mr. Seavers’ side. And when T first went in there 

those weights came down and came near catching my hand and 
T told Mr. Seavers, “Those weights like to caught me that time”. 
When T was cleaning away one of those posts or elevator poles had 
rottened off. and that was how I came to get my hand there. I put 
a nine-inch pier underneath the post. T have known Mr. Seavers 
about forty years, during which.time I never heard of him being 
sick in his life. Tie has been a healthy man. one who always took 
care of himself. T mean prior to the accident. T have been work¬ 
ing with him for probably 20 years. Have not known of him 
doing any work since the accident. He is never able to work and 
could not do bricklaying now. T saw him next a week after the 
accident. His face was mashed in. Tt was awful. 

On cross-examination the witness testified: That Seavers and T 
were employed by Martin Foley & Sons: thev were brick-laying con¬ 
tractors: I was foreman in charge of this particular work on the date 
of the accident. Mr. Seavers being under my orders. Seavers and 
T were paid by Martin Foley & Sons for the work we did. Folev had 
the contract to do the brickwork and witness had been there some 
six weeks. The principal contractor for the construction work was 
the Oormley & Poynton Company, and Martin Foley & Son weft 
sub-contractors under that company. On the day of the accident 
Seavers and T went to work about 7 :30 in the morning. T got m\ 
orders on the 10th that Mr. .Tones would he ready for me next 
morning. Those orders were given me by Mr. Scholes. the superin¬ 
tendent of the Oormley & Poynton Co. and T took orders from him 
as to what part of the building we were to work in. T was told to 
start the brick walls between the elevator shafts. When 

24 we got down there some screens had to be taken down and T 
asked Mr. Scholes to have somebody come down to do that. 

Mr. Jones was the engineer, and he was down there when the 
screens were being taken out. That was about S o’clock in the 
morning, and it left that space into the elevator shaft entirely open 
(just as the photograph in evidence shows it). When the elevator 
came down to the basement floor, part of the bottom of the elevator 
extended a little below that beam. Whenever I saw the elevator 
at the basement floor that morning, if T looked oyer in that di¬ 
rection up above the solid work T could see the man in the elevator: 
T could see him better than Seavers, because T was working over on 
the opposite wall; and Mr. Seavers was close to the elevator. When 
the elevator was standing at the basement floor, if the operator came 
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over to the side of the elevator, he could look through the open work 
up above the solid side of the elevator and see me. There was no 
elevator running in this place where Mr. Sea vers and T were work¬ 
ing: the elevators were running in the shafts one to the North and 
one to the South of this place where we were working. It was. 
about S o'clock when 1 asked Mr. Jones if he could stop the elevators 
and he told me he could not stop them; that they would have to 
run: that it was dangerous there; that he knew it was dangerous. 
Tie said. “I know it is dangerous there but I cannot stop the eleva¬ 
tors.'’ Mr. Sea vers and T worked in this place from about 8 o’clock 
to about quarter of T2. and at this last time Mr. Seavers was him. 
One course of brick is lacking under the beam. It was a 4 inch 
wall: two courses made 9 inches. There were electric lights all over 
the place but not too bright. We had to do the work and could 
not get a light every time we wanted it. There was light enough 
to work. T called Mr. Seavers’ attention that morning to the 
25 descending weight in the elevator I was working near which 
nearly caught my hand. We two men knew from 8 o’clock 
that morning that those elevators were running. When the ele¬ 
vator began running on Mr. Seavers’ side sometimes it would not 
come to the basement for 20 minutes. I saw the elevator 3 or 4 times 
that morning and I saw the plunger when we first started under¬ 
neath. 1 could see something that looked greasy in there—a big. 
round pole. And that pole was always in that shaft no matter where 
the elevator was. We could not see it every time it was going down 
because of the timber. When you were standing you could see it. 
but you could not do your work and he looking over in there. Tt 
was dark in the shaft. There was an electric light on the post right 
outside the shaft. We had lights where we were working and no 
partition between that place and the shaft: the entire space was open. 
We were as careful as we could he all the time, and T knew the 
elevators were running inside the shaft all that morning. So far as 
concerned those two elevators nearest the place where T was working 
and Mr. Seavers was working, they kept running all that day—of 
course stopping at the various floors, and did not come down in the 
basement where we were working so often. Came 4 or 5 times to 
my recollection. When I told Mr. Seavers that my hand had nearly 
been caught. I said: “Gus, you had better be careful of the elevator. 
I nearly got my hand caught.” Tie said. “I am doing the best I 
can. T am watching the best T can." We had to be watching the 
best we could all the time. We had to do our work. T said on 
direct examination it was necessary to put the hand and head over 
into the elevator shaft to do our work. I had a talk with Mr. Oster 
man. but did not tell him that there was no need of the man 
28 putting his head in the elevator shaft. T told Mr. Palmer that 
during the morning and before the accident I had told Mr. 
Seavers to be careful about the elevator. We always had to he 
careful. I cautioned Air. Seavers to be careful about that elevator. 
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Whereupon, further maintaining the issues in his behalf, the 
plaintiff produced as witnesses, his wife and son, both of whom 
testified to the effect of the injuries upon the plaintiff, which are 
very serious, and showed that the plaintiff had been put to an 
expense exceeding One Thousand Dollars ($1,000.00) for medical 
services and nursing in connection with his injuries. 

The Tables of Mortality were offered in evidence showing that Mr. 
Heavers* expectancy was at the time of the trial 21.11 years and at 
the time of the accident 22.50 vears 


The foregoing is the substance of the testimony given, and 
plaintiff having rested his case, the court, upon motion of attorneys 
for defendant, directed the jury to return a verdict for the defendant, 
to which direction, before the verdict was rendered, the plaintiff 
then and there excepted, which exception was duly entered by the 
presiding justice upon his minutes, and thereupon, under said 
direction, the jury returned its verdict in favor of the defendant, 
and an appeal to the Court of Appeals was duly noted. 

And counsel for plaintiff George A. Heavers, now prays the Court 
to sign this, his bill of exceptions, which is granted, and accordingly 
the Court signs this, the plaintiff’s bill of exceptions, now for then 
this 2nd day of May, 1913, and orders the same of record as of the 
time of the noting of said exception at the trial. 

HARRY M. CLABAUGH, 

Chief Justice. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2552. George A. Heavers, appellant, vs. Abram Lisner. Court of 
Appeals, District of Columbia. Filed May 2, 1913. Henry W. 
Hodges, clerk. 
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of straightening a brick and was caught by the elevator, 
which descended rapidly and noiselessly. The elevator 
operator employed by Mr. Lisner knew Mr. Seavers was 
working at the place where lie was hurt and could see him 
from the elevator cage, the lower part of which was con¬ 
structed of solid metal for about three feet high, above which 
was open or fret work through which the operator could 
easily see. This operator knew that Mr. Seavers was work¬ 
ing at the shaft of the elevator and that it was a dangerous 
place (see opening statement in bill of exceptions), yet 
gave no signal of his intention to run the elevator down 
to the basement: no warning of any sort was given appellant 
of the approach of the elevator, and his head was caught 
by the descending elevator and crushed against the 
wooden beam, with the result that lie sustained a fractured 
skull, losing some brain tissue, had one eyeball crushed, and 
his face literally mashed in, his nose and teeth being forced 
into his throat, by reason whereof he is unfitted for work 
for life. Upon the presentation of these facts a motion was 
made by the defendant to instruct the jury to return a ver¬ 
dict for the defendant. The trial court held that appellant, 
having knowledge of the dangerous position he was in, as¬ 
sumed the risk, and directed a verdict for the defendant, 
from which ruling this appeal is taken. 

Assignment of Errors. 


The court erred: 

1. In directing a verdict for the defendant.- 

2. In ruling that on all the evidence introduced on behalf 
of the plaintiff his own negligence was the proximate cause 
of his injury. 

3. In ruling that the evidence introduced by the plaintiff 
did not tend to prove that the negligence of the defendant’s 
agent operating the elevator was the proximate cause of the 
plaintiff’s injury. 
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STATEMENT OF FACTS. 


In October, 1911, the appellee (defendant) was the owner 
of the building at the corner of 11th and G streets in the 
city of Washington, known as the “Palais Royal,” in which 
lie conducted a mercantile business. During that month lu* 
was having his store remodelled, the contract for which was 
let to Gormley & Pointon, who sublet the brickwork therein 
to Frank Foley, who employed appellant (plaintiff) as a 
bricklayer. In this building were four elevators, two “twin 
elevators.” close together, then a space of about ten feet and 
then two other elevators. Appellant, together with Charles 
A. Stewart, had been working in the building as a brick¬ 
layer for some days. On October 20, 1911, they began 
work about 7:30 o'clock a. m. These elevators worked in 
shafts extending from the basement floor, where appellant 
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was working, to the top of the building, four or five stories 
high. Appellant had been told to construct a brick wall 
around part of the north one of these shafts. His co-laborer, 
Stewart, was doing similar work around the south shaft 
about ten feet distant. To do this work they stood in a pit 
between the two elevators, which pit was about 8 x 10 feet 
in size, on a level with the tloor of the elevator shaft, but 
below the basement floor of the building. Before beginning 
work they requested carpenters to remove certain frame 
work from around the elevator shafts so that the brick wall 
could be constructed. They also requested Mr. Jones, the en¬ 
gineer at the “Palais Royal," to stop the running of the ele¬ 
vators, but were told by him that they could not be stopped; 
that he (Jones) knew the place was dangerous and they 
must be careful. The elevator at the base of which appellant 
worked, frequently ran from the main lioor of the building 
upward, but came down to the basement floor at infrequent 
intervals, stopping generally on the main floor, which was on 
a level with the street. Considerable repair work was being 
done in the basement of the building and customers came 
down infrequently. To construct this brick wall it wa? 
necessary to build it a height of about two feet to a wooden 
beam twelve inches high, making the top of the wooden 
beam about three feet from the floor of the pit where appel¬ 
lant was standing. This wall was to be of two courses of 
bricks, one of which was directly under the beam and had 
been built by appellant to within about three inches from the 
beam. The other course had been built nearly as high. 
Between the beam and the cage of the elevator when it was 
down to the basement floor was a space of about three inches. 
During the course of building the wall it was necessary for 
appellant to put his head over the beam to look into the pit 
to sight his work and to put his arm over it to cut the mortar 
from the bricks and to keep them straight. At about 11:45 
a. m. on October 20, appellant, in the progress of his work, 
having first looked to see if the elevator was coming down 
and not seeing it, put his head over the beam for the purpose 


of straightening a brick and was caught by the elevator, 
which descended rapidly and noiselessly. The elevator 
operator employed by Mr. Lisner knew Mr. Seavers was 
working at the place where he was hurt and could see him 
from the elevator cage, the lower part of which was con¬ 
structed of solid metal for about three feet high, above which 
was open or fret work through which the operator could 
easily see. This operator knew that Mr. Seavers was work¬ 
ing at the shaft of the elevator and that it was a dangerous 
place (see opening statement in bill of exceptions), yet 
^ave no signal of his intention to run the elevator down 
to the basement ; no warning of any sort was given appellant 
of the approach of the elevator, and his head was caught 
bv the descending elevator and crushed against the 
wooden beam, with the result that he sustained a fractured 
skull, losing some brain tissue, had one eyeball crushed, and 
his face literally mashed in, his nose and teeth being forced 
into his throat, by reason whereof he is unfitted for work 
for life. Upon the presentation of these facts a motion was 
made bv the defendant to instruct the jury to return a ver¬ 
dict for the defendant. The trial court, held that appellant, 
having knowledge of the dangerous position he was in as¬ 
sumed the risk, and directed a verdict for the defendant, 
from which ruling this appeal is taken. 

Assignment of Errors. 


The court erred: 

1 In directing a verdict for the defendant/ 

2. In ruling that on all the evidence introduced on behalf 
of the plaintiff his own negligence was the proximate cause 

of his injury. 

3 In ruling that the evidence introduced by the plaintiff 
did not tend to prove that the negligence of the defendants 
agent operating the elevator was the proximate cause of the 

plaintiff’s injury. 
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ARGUMENT. 

The errors assigned may he discussed together. 

Appellant contends that the proximate cause of the in¬ 
juries he sustained was the negligence on the part of ap¬ 
pellee in not giving him notice of the descent of the elevator. 
It may be conceded that plaintiff knew the place in which 
he was working was dangerous, as every trackman working 
on a railroad knows there is danger in his position. He 
knew that at infrequent intervals the elevator would prob¬ 
ably descend. He was required to do certain work, viz., to 
construct a wall enclosing the elevator shaft, to do which it 
was necessary for him to put his arm and head over the beam 
into the space in which the elevator would descend from time 
to time. He had been lulled into a degree of securitv bv 
the fact that the elevator usually stopped at the first or main 
floor of the building and infrequently came down to the 
basement where he was working. He had the right to sup¬ 
pose that the operator of the elevator would look down 
through the openwork of the cage before allowing it to run 
down where he was at work. At. least it was for the jury to 
say whether it wa> inexcusable negligence for him to assume 
that the operator would look out for him and warn him if 
he was where the descending cage might strike him. He had 
either to accept this dangerous work or refuse to do it, and 
while doing it watched the elevator as well as he could, al¬ 
ways looking up before putting his head and arm over the 

beam. It is submitted that he did all he could, or that anv 

• 

reasonable person could expect him to do, save to refuse to 
do the work. He did what any bricklaver would do who was 
called upon to do similar work, and probably no bricklayer 
would have refused such work. In other words, he exercised 
that care and caution any reasonable man doing similar 
work would exercise. 

The elevator operator knew that plaintiff was working at 
this place and that it was a dangerous place. This is 
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conceded. From his position in the cage he could see 
the plaintiff at work, and could have stopped the ele¬ 
vator before it reached the bottom, or could have gi\en 
a signal of its descent. We contend that the appellee 
is liable because the proximate cause of the injury was 
his negligence in failing to give notice to plaintiff that 
the elevator was about to descend when it injured him. 
The elevator could and should have been stopped while thi? 
work was being done. The operator could and should have 
given warning of its descent, or someone should have been 
stationed where these men were working to give them warn¬ 
ing when the elevator was coming down. It is submitted 
that the proposition is the same as where a man is working 
on a car track along which he knows the cars run at inter¬ 
vals. and watches the best that he can. in which case he is 
entitled to notice of the approach of the train. In this case 
the defendant, knowing that plaintiff was at work in this 
dangerous place, had a duty to give warning of the descent 
of the elevator. 

The doctrine we invoke has been frequently applied by 
this and other courts, more frequently to cars running hori¬ 
zontally, but there can be no distinction in this respect be¬ 
tween cars running horizontally and those running perpen¬ 
dicularly. Plaintiff was not a trespasser and defendant‘s 
duty to him was not merely the duty he would owe to a tres¬ 
passer. Tie was doing defendant’s work, with defendant s 
knowledge, and it is not sufficient that defendant’s agent 
did not see him, for, having knowledge that plaintiff was 
there, it was his duty not to bring the elevator down without 
notice. 

The proposition for which we contend has been frequently 
stated by this court and the Supreme Court of the United 
States. In Washington Railway & Electric Company vs. 
Cullember, 40 W. L. R.. 806, this court said that it is a set¬ 
tled principle of law that, notwithstanding plaintiff’s own 
negligence may have exposed him to the risk of injury, he 
may recover, if the defendant’s negligence after becoming 








aware of the plaintiff’s danger was directly responsible for 
that injury. This whether defendant’s agent either did or 
by tlie use of reasonable diligence could have seen him. 

In Tolson vs. Inland A S. Coasting Co., 139 U. S., *270 the 
Supreme Court said: 

“The contributory negligence on the part of the 
plaintiff would not exonerate the defendant and dis¬ 
entitle the plaintiff from recovering, if it be shown 
that the defendant might, by the exercise of reason¬ 
able care and prudence, have avoided the conse¬ 
quences of plaintiff’s negligence.” 

W e contend that defendant was charged with notice of the 
tact that the plaintiff was in a place where he was likely to 
he injured by the descending elevator and that it is not 
necessary that the operator of the elevator should actually 
have seen him in the place of danger, but that having 
knowledge that he was there, he could, bv the exercise of 
reasonable care and prudence, have avoided the consequences 
of plaintiff being in the place of danger. 

In Bengurnga vs. Brookland Heights Ry., 48 App. I)i\\, 
ol5, an employee of a corporation repairing the streets was 
struck by a freight car, while in the act of carrying a shovel 
of asphalt to be placed between the tracks. lie had stopped 
to let one car pass him, and when that went by stopped on 
the track and the other car struck him. The court held that 
it was a matter for the jury to decide, whether or not he was 
guilty of negligence, saying: 

‘‘Under ordinary circumstances it is quite probable 
that upon the evidence the plaintiff would have been 
held to be guilty of contributory negligence as a mat¬ 
ter of law had he been a pedestrian upon the high¬ 
way, but we do not think the result should follow 
under the peculiar circumstances of this case. The 
defendant was chargeable with notice of the fact, 
both by its contract to repair the street and its actual 
condition, that workmen were upon the track at this 
point and were required to he in order that the work 
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might proceed. * * * The condition was one 

under which the person operating the car was re¬ 
quired to exercise extreme care for the protection ot 
the workmen and it is evident that abundance ot 
warning was required. * * * No warning of any 

description was given of the approach of the car and 
consequently the negligence of the defendant was 
established. Whether plaintiff should have observed 
the car or not became a question of fact for the jury.*’ 

In O’Connor Union Ry., 73 N. Y. Supp., 606. it was 
held that a street-sweeper in the employ of the city at work 
upon a public street between the rails of the street surface 
railway is not bound to exercise the same degree of care with 
respect to street cars that would be required of ordinary pe¬ 
destrians. and that evidence that from time to time the 
sweeper looked up to see if a car was approaching, and that 
no notice was given of the approach of the car until it got 
within ten feet of the sweeper, presented a question of fact 
to be determined by the jury. 

In Smith n s*. Bailey. 43 X. Y. Supp., 856. it was held that 
a street-sweeper cannot exercise the same care while in the 
street that an ordinary pedestrian can, but that he is bound 
to use reasonable care in doing his work while he is right¬ 
fully upon the street, and that whether or not he did use 
reasonable care was a question to be decided by the jury. 

In Dipaolo t\s\ Third Avenue Ry., 67 N. Y. Supp., 421, a 
street-sweeper was injured while at work between the rails of* 
the defendant’s tracks. No warning had been given, and 
although cars passed about every half minute he was re¬ 
quired to do his work in the intervals. At the time he was 
struck he was bending over in the act of sweeping and was 
struck on the forehead. It was held that the duty of a street- 
sweeper was not that of a pedestrian, who should look and 
listen; that his duties required his presence on the track, and 
that the defendant was chargeable with notice that workmen 
were there, and the conditions were such that the person 
operating the car was required to exercise extreme care for 
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the protection of workmen; that the workman had a right 
to expect warning of the approach of the cars, and said: 

"But even if he had not, it was for the jury to say 
whether, under the circumstances, lie was bound to 
look and listen." 

In McGrath vs. Metropolitan Street Ry., 93 N. Y. Supp., 
the plaintiff was an employee of a street-cleaning depart¬ 
ment and while engaged in his duties was injured, lie was 
engaged at the tail of his cart shoveling mud into it and did 
not observe the approach of a car which was obstructed by 
his own cart, with the result that the car ran into the cart 
and the plaintiff was injured. The court said: 

"The question of plaintiff's contributory negli¬ 
gence in this case was one for the jury. The plaintiff 
was engaged in a public service and was obliged to 
work near the railroad track in removing dirt from 
the street, and the rule as to the degree of care re¬ 
quired by such public servants in watching for ap¬ 
proaching cars is not so broad as in the case of pe¬ 
destrians. Dipaolo vs. Third Avenue Ry., (57 N. Y. 
Supp., 421; O’Connor vs. Union Ry., 73 N. Y. Supp., 
(50(5. * * * It was a question for the jury under 

appropriate instructions to determine that fact from 
the proofs as to the care taken by the plaintiff to look 
out for approaching cars before he placed his cart 
in position for work, the condition of the highway 
at the place where he was engaged, and the general 
situation disclosed at the time of the accident.” 

In Hough vs. Texas A: Pacific R. R. Co., 100 U. S., *213. 
the head-notes bv Mr. Justice Harlan say: 

"The general rule exempting the common master 
from liability to one servant for injuries caused by 
the negligence of a fellow-servant considered and 
recognized. 

"But to that rule there are numerous well-defined 
exceptions, one of which arises from the obligation 
of the master, whether a natural person or a cor¬ 
poration, not to expose a servant when conducting 
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his master's business to perils or to hazards against 
which he may be guarded by proper diligence on the 
part of the master.” 

In Hough’s case the question of the safety of appliances 
was involved, and it is submitted that the question of a safe 
place is in principle the same, and that when appellant was 
doing work for appellee it was the duty of the latter not to 
expose him to perils or hazards against which he may have 
been guarded by proper diligence on the part of appellee, 
viz., by giving warning or notice of the descent of the 
elevator. 

In Staubley vs. Potomac Electric Power Co., 21 App. 
L). C., 101, it was held that an employee engaged in a dan¬ 
gerous occupation does not take all the risks of the em¬ 
ployment. and that the employer is bound to provide him 
with reasonable safety appliances. In that case the plaintiff, 
22 years old, had been employed by the company for about 
six months as lineman, and he was ordered, with another 
man, to draw up a piece of iron cable from the cellar of a 
power-house through a hole in the door behind a switch¬ 
board, projecting from which was an uninsulated iron lug 
charged with a dangerous current of electricity. In pulling 
up the cable the plaintiff's body swayed against the switch¬ 
board, touched the lug, and the man was seriously injured. 
It was shown that proper warning was not given him of his 
danger and the necessity for precaution, though there were 
notices of “Look out for that board.” This lug could doubt¬ 
less have been made safe by a small rubber covering. It 
was held that the jury were the ones to pass upon the ques¬ 
tion of the plaintiff's contributory negligence. The under¬ 
lying principle in this and all other cases is that, though the 
plaintiff be guilty of contributory negligence, if the injury 
could have been prevented by the exercise of ordinary care 
and prudence by the defendant the plaintiff may recover. 

In Bogan vs. Carolina Central R. R. Co., 124 N. C., 154, 
it was held that a railroad company is liable for injury by 

2z 





means of its train to a person negligently walking on its 
trestle if those in charge of the train, by the exercise of ordi¬ 
nary care, might have discovered the peril of the injured per¬ 
son and bv the exercise of such care have avoided the acci- 
dent. 

The first case in which the doctrine now invoked was 

recognized is that of Davies vs. Mann, 10 Mees. cV: \\\, 543. 

in which a principle was declared which has now become 

well established. In that case a donkev was fettered bv its 

front feet and turned into a public highway to graze. The 

defendant's wagon, coming at a rapid pace, injured the 

donkev. The court said: 

* 

“The defendant has not denied that the ass was 
lawfully in the highway, but were it otherwise it 
would make no difference, for as the defendant 
might, by a proper care, have avoided injuring the 
animal and did not, he is liable for the consequences 
of his negligence, though the animal might have 
been improperly there." 

This case was followed in Grand Trunk R, R. vs. Ives. 
144 U. S., the court holding that— 

"The contributory negligence of the party injured 
will not defeat the action if it be shown that the de¬ 
fendant might, by the exercise of reasonable care and 
prudence, have avoided the consequences of the in¬ 
jured party's negligence." 

In Texas & Pacific Ry. Co. vs. Gentry, 163 U. S., 36b, the 
court says: 

“It is their (the jury's) province to note the spe¬ 
cial circumstances and surroundings'of each particu¬ 
lar case and then sav whether the conduct of the 

%/ 

parties in that case was such as would be expected 
of reasonable, prudent men under a similar state of 
affairs. When a given state of facts is such that rea¬ 
sonable men may fairly differ upon the question as 
to whether there was negligence or not, the deternii-. 
nation of the matter is for the jury. It is only where 
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the facts are such that all reasonable men must draw 
the same conclusion from them that the question of 
negligence is ever considered as one of law for the 
court.” 

In Washington <£ Georgetown Rv. Co. vs. Grant, 11 App. 
I). C., 107, a passenger was about to alight from a car which 
was started before the passenger stepped on the ground. 
The court held that actual or express notice by a passenger 
to the conductor of the car of an intention to alight is not 
required if the conductor knew that the passenger was in 
the act of alighting, or if he did not know but ought to have 
known the fact, and that under all the circumstances the 
company would be liable, and said: 

"The cases are bat fete where the court can under¬ 
take to decide upon the evidence as matter of law 
that there is such contributory negligence as will pre¬ 
clude the plaintiff from recovering. As a general 
proposition it is only where the circumstances ot the 
case are such that the standard and measure ol the 
duty are fixed and delined by law and are the same 
under all circumstances, or where the tacts are undis¬ 
puted and but one reasonable inference can be drawn 
from them that the court can interpose and declare 
as matter of law that there is such contributory negli¬ 
gence as will defeat the action of the plaintiff. As a 
general proposition a question of negligence is a 
question of fact and must be submitted to the jury. 

in O’Leary vs. Haverhill, 193 Mass., 339, plaintiff was in 
the employ of the city, assisting in macadamizing a street, 
and was struck by a car when he was about two feet from the 
tracks, lie testified that two or three seconds before he was 
struck he looked for a car and saw none, though the tracks 
were visible for about 1,200 feet, lie also testified that he 
listened for approaching cars, but heard none, and that no 
gong or bell was sounded. There was evidence on which it 
could have been found that just before the plaintiff was hit 
he changed his position by stepping nearly to the car, and 
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that, if he had looked or listened he would have seen or 
heard the car coining. It was held that the question of 
plaintiff’s due care was one for the jury, the defendant con¬ 
tending that plaintiff did not exercise such care. 

In O'Connell vs. Union Ry. Co., 67 N. J. App., 99, it was 
held that a street-sweeper in the employ of the city upon a 
public street was not bound to exercise the same degree of 
care with reference to street cars that would be required of 
ordinary pedestrians. In this case the evidence showed that 
at intervals of probably a minute plaintiff looked for the 
approach of cars, and that lie was doing his work in the 
usual and proper way. The court said: 

“Plaintiff s intestate was working on the public 
street, where he not only had the right to be but was 
required to be. and it was the duty of the motorman 
in charge of the defendant’s car to use reasonable 
care in avoiding him.” 

Charging the jury, the court said: 

“If the man had exercised reasonable care in that 
way (looking back for a car) he would not be guiltv 
of contributory negligence by standing and sweep¬ 
ing and not looking back nil the time to see whether 
a car was coming. If. under these circumstances, 
exercising that reasonable degree of care which an 
ordinarily prudent person would exercise under like 
circumstances, a car comes upon him without warn¬ 
ing through the negligence of the defendant, no 
claim of contributory negligence can be reasonably 
maintained.” 

In B. & O. vs. Anderson, 85 Fed., 416. it was held that 
the negligence of one on a railroad track at a crossing of a 
public highway in front of a moving train will not relieve 
the company of liability if bv due care the engineer and 
fireman might have stopped the train and thus avoided in¬ 
juring him after they saw, or ought to have seen, his dan¬ 
gerous position. Objection was made to this proposition by 
the defendant on the ground that there was no obligation on 
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the part of the agents of the railway company to look out 
for the plaintiff or to assume that he would put himself in 
a dangerous place. The court held that neither party is 
relieved from the duty to carefully watch the crossings to 
avoid accidents by the assumption that the other is doing 
his whole dutv, and said: 

“The same obligation on the part of the company 
does not arise to keep a lookout in cases where the per¬ 
son injured is a trespasser or is not using the highway 
as a highway, but the broad distinction between the 
case at bar and such cases is that the plaintiff here 
was on the highway, where he had a right to be un¬ 
less there was danger of his being run over by a train 
of the defendant, and where the defendant was bound 
to anticipate a possibility of his being when it was 
using the crossing.” 

In Thompson vs. Southern Pac. Ry., 93 Fed., 385, plain¬ 
tiff was walking in the daytime on defendant’s railroad 
track across a bridge about 100 feet long which was cus¬ 
tomarily used by the public as a foot-way, with the knowl¬ 
edge of the defendant; when at about the center of the 
bridge plaintiff was struck and injured by an engine ap¬ 
proaching him from behind. The plaintiff showed that no 
signal or warning of the approach of the engine was given. 
It appeared that by looking back on the bridge plaintiff 
could see six or seven hundred feet, and that he did look 
hack and did not see any train. There was room on the 
bridge for the plaintiff to have avoided injury by stepping 
aside. It was held that plaintiff could not be said, as a mat¬ 
ter of law, to be guilty of contributory negligence, but under 
the circumstances shown the question was one for the jury 
under appropriate instructions. The plaintiff had been ac¬ 
customed to pass along this bridge and knew that trains and 
engines were constantly passing over the tracks, and conse¬ 
quently that it was a place of danger. The court held that 
there was negligence oil the part of the defendant in not 
giving warning. The plaintiff knew that the place was a 


dangerous one. but those in charge of the engine knew that 
people were in the habit of walking along the railroad tracks 
over the bridge, and it was held therefore the duty of the 
engineer to keep his eyes open and his face to the front ; 
that it was equally the duty of the plaintiff to keep his eyes 
open and to carefully watch in both directions, but that 
manifestly he could not look in opposite directions con¬ 
stantly. and held that whether or not he exercised the de¬ 
cree of care required of him by law was a matter which 
•dimild have been left to the jury under appropriate instruc¬ 
tions in respect to contributory negligence. 

In Breeze vs. MacKinnon Mfg. Co.. 140 Mich., 370. plain¬ 
tiff's intestate was employed by a contractor to work upon a 
boiler which lay at the end of a railroad switch upon which 
switching was done daily. Intestate knew and understood 
the danger of the place and talked to his co-laborer about it. 
At the time he was hurt plaintiff’s intestate was not at work 
upon the boiler, but was passing between it and a standing 
car three or four feet away, which car, being struck by a 
switch train, knocked him down. 1 he testimony tended t<» 
show that the trainmen knew that this work was going on 
and that they gave no signal of the approach of the train 
and used no care to prevent the collision between the 
stationary car and the boiler. It was held that the question 
of contributory negligence was one for the jury; that there 
was proof from which it might have been found, but it was 
not conelusivelv shown, for the situation was one which was 
not free from dispute and minds might well differ as to the 
degree of care which it demanded. 

In Donohue vs. St. l^ouis etc., Rv., 91 Mo., 365, plaintiff, 
after getting on west track and seeing a train 30 steps south 
of him when the front feet of his horse were on the east 


track, whipped up his horse to make the crossing. The 
peril was then upon him. The court held that if the negli¬ 
gence of defendant which contributed directly to cause the 
injury occurred after the danger in which the injured party 
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had placed himself by his own negligence, was. or by the 
exercise of reasonable care might have been, discovered by 
tlie defendant in time to have averted the injury, the defend¬ 
ant was liable, however gross the negligence of the injured 
party may have been in placing himself in such position of 
danger. This case was cited with approval by the Supreme 
Court in Ives case, 144 U. S. 429. 

In Hall vs. Poole, 94 Md., 171, relied upon by appellee in 
the court below, the facts were very similar to those in the 
case at bar and the trial court was impressed with that case 
as an authority in point, but though the facts were similar 
the case is not an authority, for the court distinctly based its 

C/ ' 

opinion upon a proposition not involved in the present case, 
saying, at pages 173 and 174: 

“The defendant’s case rests upon three proposi¬ 
tions; first, that the plaintiff and the elevator boy 
were co-employees and fellow-servants of the defend¬ 
ant: second, that if this be not so, vet the elevator boy 
was acting outside the scope of his employment and 
authority * * * and thirdly, that the plaintiff 

was the author of the arrangement by which the 
accident was made possible”, 

and on page 177 said: 

"It follows from what we have said that in our 
opinion the alleged negligent acts of the elevator 
boy are not within the scope of his employment and 
that the defendant’s first prayer taking the case from 
the jury should have been granted. If this view be 
correct it is not necessary to consider * * * any 

of the other questions so ably presented * * * .” 

In the case at bar it is not disputed that the acts of the 
elevator operator were within the scope of his employment. 
The Maryland case, therefore, has no bearing upon the 
proposition presented. 

The cases of Ramsdell vs. Jordan. 138 Mass.. 505, and Mau 
vs. Morse, 3 Colo. App., 361, were both cited by appellant as 





authorities supporting his position. In each of these cases 
the injured party, intending to become a passenger on an 
elevator, projected his head into the elevator shaft and was 
injured by the descending car. That the plaintiffs in these 
cases were negligent is clear. Their duty was to remain 
outside the elevator shaft until the car approached a place 
where they could safely enter it. In the case at bar appellant 
was obliged to put his head into the elevator shaft in order 
to properly do the work he was required to do. 

It is respectfully submitted that the trial court erred in 
directing a verdict for the defendant and that the cause 
should be remanded for new trial. 

A. S. WORTHINGTON, 
WHARTON E. LESTER, 

Attorneys for Appellant. 
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GEORGE A. SEA VERS, Appellant, 

VS. 

ABRAM LISNER, Appellee. 


SUPPLEMENTAL BRIEF FOR APPELLANT. 


The Facts. 

There are several statements in the brief of the opposing 
counsel as to the evidence in this case concerning which we 
deem it essential to direct the attention of the court to the 

record. 

On pages 3 and 6 of their brief counsel for the defendant 
say that there was “plenty of light” where the plaintiff was 
working when he was injured, and on page 13 counsel quote 
what was said by the learned trial judge in giving his 
reasons for taking the case from the jury that it “was per¬ 
fectly impossible from the physical facts in this case for the 

( 3 ) 
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plaintiff to have looked up and not to have seen the danger.” 

On this point the plaintiff himself testified (Rec., 7) that 
before he would “sight” his work he would always glance 
up, and he added: “1 could not see much anyhow on ac¬ 
count of it being dark in the shaft and I could not tell how 
far up the cage was.” Donovon (whose testimony about the 
numerous electric lights refers to the day after this acci¬ 
dent ) said there was no light in the elevator shaft under the 
elevator (Rec., 11). Finally the witness Stewart, speaking 
of the time when the accident occurred, testified that “when 
the elevator was at the first floor it was dark in the shaft. 

(The accident occurred in the basement.) You could not 
see anything in there. * * * The electric lights were on . 
this side and it was dark in there” (Rec., 12). Again Stew¬ 
art says (Rec., 14), “It was dark in the shaft.” 

It b lespectfully submitted that on this evidence there is 
no question but that it was for the jury to say whether it 
was possible for the plaintiff to protect himself by seeing the 
elevator as it was coming down the shaft. 

In their brief, opposing counsel (Rec., 5-6) refer to Stew¬ 
art s testimony that there was a plunger inside the elevator 
shaft which counsel say he and the plaintiff could see and 
which would go up and down. But as to this Stewart fur¬ 
ther said (Rec., 12): “I could not tell from the plunger 
whether the elevator was going up or down. When the ele¬ 
vator was at the first floor it was so dark in the shaft you 

could not see anything in there or whether the plunger was 
going or not.” 


Again counsel, on pages 8 and 16 of their brief, insist 
that the elevator must have been in very close proximity to 
the plaintiff when he put his head under it, because he was 
struck “immediately”—“instantly.” Yet the plaintiff ex- 
pressh testified (Rec., 9): “I do not know how much time 
elapsed from the time I put my head over to fix the brick 
until I was struck.” 


t 
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On page 12 of their brief counsel for the defendant refer 
to the “admission” made bv the defendant at the trial. 
Counsel no doubt will agree that this admission sets forth 
the substance of a part of what was said by counsel for the 
defendant in his opening statement to the jury. But it must 
he remembered that the plaintiff testified that he did not 
remember any such conversation between the plaintiff’s fore¬ 
man, Stewart, and the elevator boy as is referred to in this 
statement (Rec., 9). Stewart was not questioned as to this 
conversation by either side (Rec., 11-14). 

Counsel also insist in their brief that there was no evi¬ 
dence to charge the defendant in the case with knowledge 
that the plaintiff was working in a dangerous place. It 
would be a sufficient reply to this to say that as the de¬ 
fendant had employed a contractor to do the work in ques¬ 
tion it is to be presumed, in the absence of evidence to the 
contrary, that he knew that it was going on. But, aside from 
this, there is abundant evidence to show that Jones, as the 
agent of the defendant, was in charge of the running of 
these elevators. It was Jones who decided that the elevators 
should run in spite of the danger (Plaintiff, 7; Stewart, 
12-13), and as they did continue to run it is apparent that 
he was in control. Donovon, who on the next dav finished 
the building of the wall on which the plaintiff was engaged 
when he was injured, testified that it was Jones himself who 
ran the elevator and warned Donovon when it was coming 
down (Rec., 10). In the absence of any rebutting testi¬ 
mony it is submitted that there was abundant evidence to 
satisfy the jury that the owner of the building in which this 
accident occurred was chargeable with knowledge of the 
danger. 

The attention of the court is directed particularly to the 
evidence showing that in doing the work in which he was 
engaged when injured it was necessary for the plaintiff to 
place a portion of his body in the elevator shaft. As to this 
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the plaintiff himself testifies (Rec., 7) : “I had to look over 
to see that I got the brick fair with it'* [the wooden beam]. 
The witness Donovon testified (Rec., 10): “In doing the 
work which Mr. leavers did and which I had to do to com¬ 
plete it, it was necessary to put head and arm over the beam. 
T did that. IVe had to carry the wall up plumb. No brick¬ 
layer lays a brick without sighting it; it would fall over.” 
Stewart testified (Rec., 12): “In doing the work Mr. Seavers 
did it was necessary to put his head and arm over the beam.” 

The Law. 

Since our former brief was prepared we have found several 
cases relating to accidents in elevator shafts not referred to 
in our brief, of which we think the court should be advised. 

In the first place, it is to be borne in mind that the owners 
of elevators are held to the highest degree of care on account 
of the danger of injury to others resulting from the opera¬ 
tion of the car. It was so held by this court in Munsey vs. 
Webb. 37 App. R. C.. 185. In Fox i r s. Philadelphia, 208 
Pa. St.. 128, it is said that the owners of elevators are com¬ 
mon carriers and held to the highest possible degree of care. 
The same rule as to the degree of care required of owners of 
elevators is laid down by the Circuit Court of Appeals of the 
Sixth Circuit, speaking through Judge Lurton, in Mitchell 
vs. Marker, 62 Fed., 139. Another very instructive case to 
the same effect is Springer vs. Ford, 189 Ill., 430, where the 
court cites many other decisions to the same effect. 

Tn the next place, counsel for the appellee are hardly jus¬ 
tified in -their statement that there is no case in the books 
in which one who has put a part of his body into an elevator 
shaft and has been struck by the descending car has been held 
entitled to recover for the injuries he sustained. 

Tn Western Electric Company vs. Hanselmann, 136 Fed., 
564. a case decided by the Circuit Court of Appeals for the 
Second Circuit, the evidence showed that a workman had 
been employed to repair the door switches in some elevators 
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in a building owned by the defendant. In doing the work 
he put his body partly within an elevator shaft. The boy 
running the elevator would give him warning from time to 
time as the car approached and he would step aside and let 
the car pass. Finally the boy forgot to give the warning 
and the plaintiff was struck and injured. The nature of the 
place and the defendant’s duties were such (as in this case) 
that he could not do his work and watch the car at the same 
time. It was held that it was the duty of the owner of the 
building to see that the car was stopped altogether while the 
work was going on or to station some one whose duty it 
would be to watch the car and warn the plaintiff when it was 
approaching, and that this duty could not be delegated to the 
elevator boy or to anybody else. The court says the defend¬ 
ant should have known that the elevator boy would neces¬ 
sarily be engaged in operating his car, so that he could not 
be relied upon to warn the plaintiff. 

In the above case the foreman of the defendant, who em¬ 
ployed the plaintiff to do the work, testified that it was not 
necessary for the plaintiff to get into the shaft. The court 
gives no consideration whatever to this piece of evidence. 

In Southern B. L. Association vs. Lawson, 97 Tenn., 367. 
it appeared that the elevator door on the ground floor of the 
shaft was negligently left open. The defendant, a woman, 
walked into the open door and, mistakenly thinking that she 
was in the elevator, pulled the rope by which the car was 
operated, intending to take herself to the fifth story, where 
she had business. The car descended and she was struck by 
it and injured. It was held that the question whether she 
was guilty of contributory negligence was for the jury and 
a verdict in her favor would not be disturbed. 

In Hughes vs. Fagin, 46 Mo. App., 37, the facts were that 
in the erection of a new building containing elevators a car¬ 
penter was employed by the owner’s foreman. While he was 
at work about the elevator he leaned over into the shaft and 
was struck by the descending car. He was “absorbed in his 
work” and “in a position where he could not well observe,” 
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and so did not see or hear the car coming. The elevator boy 
had been accustomed to give warning, knowing persons were 
at work about the shaft, but on this occasion gave no warn¬ 
ing. The trial judge instructed the jury to render a verdict 
for the defendant. The judgment was reversed, the appellate 
court saying: 

We apprehend * * * that the ruling of the 

learned judge in nonsuiting the plaintiff could not 
have been based on the theory of contributory negli¬ 
gence. It seems to us that it was a fair question for 
the jury, under all the circumstances, whether the 
plaintiff was negligent in leaning any portion of his 
body inside the elevator shaft in doing his work, and 
also in failing to observe the elevator when it de¬ 
scended. ” 

In Davis’s Administrator vs. Ohio Valley Trust Co., 127 
Ky., S00, the case was that the person operating the elevator 
allowed one Davis, a boy of 12 years of age, to ride on top 
of the car, where he was in no immediate danger, for the 
purpose of taking her dinner to his sister, who was employed 
in the building. After the car stopped the boy started to 
get off. While he was in the act of getting off, his body 
being partly outside of the elevator shaft and partly in it, 
the car was started and the boy was killed. The operator 
testified that while he knew that the boy had been on the 
top of the car he did not know when the car was started that 
he was still there, much less that he was in the place of 
danger where he actually was when killed. In holding that 
it was for the jury to say whether the administrator was en¬ 
titled to recover, the Court of Appeals of Kentucky said: 

“It would be a cruel and inhuman doctrine to an¬ 
nounce that a person operating a dangerous instru¬ 
mentality like an elevator might have actual knowl¬ 
edge of the fact that some person was riding on it 
in an unsafe place, where he was likely to be injured 
at any time, and yet not be responsible for his injury' 
or death, on the theory that at the very moment of 
the accident, caused by his sudden starting of the 
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machine, lie did not actually know the person was 
vet in his perilous position, although he could have 
known it merelif hj/ looking in that direction,. Mc- 
Voy vs. Oakes, 91 A\ is., 2i4; 64 N. Md8. In¬ 
deed we might with propriety say that although Davis 
he treated as a trespasser, and the rule of non-liability 
be applied to him that was laid down in the Barbour 
& Davis cases, yet, under the facts, this case should 
have gone to the jury. A trespasser is not an outlaw, 
nor are persons upon whose premises he intrudes at 
liberty to kill or cripple him at pleasure. The same 
care must be taken to avoid injury to him after his 
peril is discovered as is exercised toward other per¬ 
sons. The peril of Davis teas discovered when the 
operator knew he was riding on the top of the ele¬ 
vator. With this knowledge, it was his duty to have 
exercised ordinary care to prevent injury to him. ’ 


The opposing counsel derive great comfort from the fact 
that they have cited a number of cases of injury from ele¬ 
vators while cases which are cited in our original brief refer 
to accidents occurring in the operation of other mechanical 
agencies. To this we reply: 

(1) Not one of the cases cited by our adversaries is in 
point. 

(2) The law applicable to the question whether a work¬ 
man is guilty of contributory negligence when, in doing his 
work, he puts himself in a position where he may be injured 
by some mechanical appliance, must be the same whether 
the mechanical appliance is an elevator, a railway car, or 
any other machine or implement capable of inflicting injury, 
or whether it is moving horizontally, perpendicularly, or 

otherwise. 

As to (1). 

Nearly all of the elevator cases cited in the opposing brief 
are cases in which a person has unnecessarily put his head 
in an elevator shaft. Only a few of them are cases in which 
a workman, engaged in duties in or about an elevator shaft 

2g 
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which required him to put himself in a place of danger, was 
injured. These cases are: 

Lynch vs. Elektron Manufacturing Co., 195 N. Y., 171, 
in which case the defendant's agents in charge of the elevator 
“had not been informed that the plaintiff was working in the 
shafts.” 

Hall, Heddington & Co. vs. Poole, 94 Md., 171, in which 
the court simply decided that the elevator bov was not au- 
thorized to bind his master, the defendant, bv a contract 
which he entered into with the plaintiff. It would seem from 
the report of the case that the court understood that the 
plaintiff s counsel had rested his case solely upon the alleged 
contract because, after deciding that the contract did not 
bind the master, the court, on page 177, said that it was not 
necessary to consider any of the other questions in the case. 
The plaintiff in that case unnecessarily made a workshop of 
the basement of the elevator shaft without the knowledge of 
the defendant and solely under the agreement with the eleva¬ 
tor boy which the court held the elevator boy was not au¬ 
thorized to make. 

Pelzel vs. Schepp, 83 App. Div., 444, in which although a 
judgment in favor of the plaintiff was set aside the case was 
sent back for a new trial, the Appellate Division expressly 
holding that “this was a question for the jury” (p. 448). The 
judgment in favor of the plaintiff was reversed solely because 
the trial court had instructed the jury that if the defendant 
told the plaintiff that the elevator would not run while he was 
at work and, notwithstanding that promise, it did run and 
because of that fact the plaintiff was injured, then the de¬ 
fendant was guilty of negligence. The judge delivering the 
opinion of the majority of the court added: 

A\ hile I think that there was a question for the 
jury and that if they found that the defendant had 
assured the plaintiff that the elevator would not run 
and, notwithstanding such assurance, he gave instruc¬ 
tions to run it after his attention had been called to 
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the danger of the counterweights, it was for them to 
determine whether, under the circumstances, he was 
negligent.” 

Harmer vs. Read Apartment Company, 68 N. J. L., 332, in 
which case the plaintiff obtained a judgment which was af¬ 
firmed by the Court of Errors and Appeals of New Jersey. 
The trial judge had instructed the jury that the plaintiff was 
entitled to a verdict only if the jury found that the defendant 
had promised to give a warning before the elevator started 
and had failed to give the warning. The appellate court very 
properly said: “This certainly did not harm the defendant.” 
Whether it harmed the plaintiff was a question that could 
only have arisen if the verdict had been in favor of the de¬ 
fendant, It was held that whether the plaintiff was guilty 
of contributory negligence was a question for the jury to 
determine. 

In Simpson vs. Jerken, 45 N. Y. Supp., 1100, the plaintiff 
failed because there was no evidence tending to show negli¬ 
gence on the part of the defendant, not because of contribu¬ 
tory negligence of his own. In that case it had been arranged 
that the elevator was not to come down. The plaintiff and 
others working with him had unnecessarily placed a plank 
forming part of a scaffold in the shaft in such a way that 
when the elevator went wp the plank caught in a loop and 
upset the scaffold. There was no evidence tending to show 
that the man running the elevator knew or had reason to 
think that the plank had been placed in the loop. 

The cases growing out of railroad accidents which are 
cited on pages 16 to 19 of the brief for the appellee are all 
cases of injuries to travelers. 

As to (2). 

There are innumerable cases in which courts of the high¬ 
est standing (including some of those whose decisions are 
relied upon by counsel for the appellee in elevator cases) 
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have held that where the person injured was engaged in the 
performance of work upon which his attention was neces¬ 
sarily concentrated at a place where he was in danger of 
being injured by moving appliances of various kinds, or by 
putting himself into a place of known danger, he is not to 
he held to the same degree of care in looking out for him¬ 
self as one who has not the same excuse for not observing 
what is going on around him. 

It would weary the patience of the court to refer to all of 
these decisions. We have selected a few of them which, 
taken in connection with those which are cited in our orig¬ 
inal brief, we think will satisfv the court that, at this dav at 

« ' C' 

least, humanity and the law agree in holding that under 
such circumstances the workman, or his familv if he be 
killed, are not to he debarred from recovering damages from 
those whose negligence has been the cause of his misfortune 
because, while his mind was engaged in his work and his 
eyes were directed to the performance of it, he for the mo¬ 
ment forgot to look out for the impending danger—that 
where those who control a dangerous machine or apparatus 
know that a workman is where he may fail to look out for 
himself because of being engrossed in his work tliev are 
negligent if tliev fail to look out for him. 

* r t 

A conductor may recover damages against the company 
for injuries caused by his stepping, in a dark tunnel, off the 
hack end of a car negligently left unprotected, although he 
knew there were hut three cars in the train, where he had 
momentarily forgotten that fact in taking up tickets. 

“The plaintiff might know that fact and yet the 
various duties to which his attention must be ad¬ 
dressed might so occupy his mind that he might for¬ 
get it for a moment without being guilty of negli¬ 
gence that would bar his recovery .” 

Fiero vs. New York C. & H. R. Co., 71 Hun., 
213. 
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Where a switchman is injured through stepping upon an 
adjacent track and being run over, the question of his con¬ 
tributory negligence is for the jury, which has a right to take 
into account the fact that he was necessarily engrossed in his 
duties, and had his eyes on the engineer of another train to 
whom he was giving signals. 

Bluedorn vs. Missouri P. R. Co., 108 Mo., 439. 

‘‘It certainly cannot be decided by a court, as a 
matter of law, that it is negligence upon the part of 
a laborer who has upon him an immense physical 
burden, that taxes his strength to the uttermost, if. 
for a few moments, or ‘a minute or two/ he permits 
himself to become engrossed in his task and oblivious 
to dangers.” 

Collins vs. Southern R. Co., 124 Ga., 8o3. 

This was said in a case in which a car repairer failed to 
keep constant lookout for a train which he knew was likely 
to come at any time. The court cites with approval 5 
Thompson on Negligence, sec. 5552, to the effect that a track 
repairer unlike a traveler across a railroad track, “has a right 
to become engrossed in his labor to such an extent that he 
may be oblivious to the approach of a train.” 


Whether a blacksmith who had worked in the forging 
shop of a railway for seven years, and at the time of the ac¬ 
cident was complying with a direction to assist in pushing 
a car along on a track near a building which it was gradually 
approaching, ought to have seen and understood the risk of 
being caught between the car and the building, was held to 
l>e a question for the jury, on the ground that “If his atten¬ 
tion was so given to the work which he was doing that he 
did not discover the danger till it was too late to save him¬ 
self,” the court could not say as matter of law that he must 
be held to have assumed the risk. 

“Where plaintiff’s work required haste, and his 
whole energy and attention were absorbed in per- 
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forming it. lie is not conclusively presumed to have 
constantly in mind a particular danger incident to 
his work. * * * Mere knowledge of the danger 

is not conclusion of negligence in failing to avoid it.” 

Magone rs. Portland Mfg. Co., 51 Ore., 21. 

In King vs. Seaboard Air Line K. Co.. 1 Ga. App., 88; 58 
S. E. Pep.. *252. it was held that a brakeman is not neces¬ 
sarily guilty of contributory negligence as a matter of law 
in forgetting the existence of a low bridge, where, upon the 
stalling of the train, it was necessary for him to mount the 
cars and release the brakes in haste, to prevent injury to the 
wheels. In the syllabus the court savs: “A servant mav re- 

» t t 

cover from his master for an injury occasioned by a dan¬ 
gerous instrumentality negligentlv maintained bv the mas- 
ter. although it appear that the servant was not ignorant of 
the existence of such dangerous instrumentality, if it is 
shown that at the time of the injury, the servant was ren¬ 
dered oblivious or otherwise incapable of exercising his in¬ 
formation as to the existence of the dangerous thing, on ac¬ 
count of the engrossing character of the work at hand, or 
other excusing circumstances brought about by proper at¬ 
tention to duty, and not bv his own carelessness." 

One who, in the performance of his duty in setting a 
brake on a car, necessarily has his face turned in an opposite 
direction from that in which other cars are approaching, al¬ 
though those cars have once collided with the car upon 
which he is, and are reasonably certain to do so again, is not 
required to keep a lookout for his safety, inconsistent with 
the duty he is performing. Houston A T. C. R. Co. vs. 
Smith, Tex. Civ. App., 51 S. W. Rep., 500. 

it is not conclusive evidence of want of due care on the 
part of an employee that he stepped into a hole between a tie 
and a switch rod, even if he had knowledge of the hole, while 
in the discharge of his duty, and while his attention was 
directed to his work in uncoupling cars. 

Hanna vs. Connecticut River Co., 154 Mass., 529, 
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A jury may properly find that an open sluice two feet wide, 
and deep, with a single plank across it in the middle of the 
track, made the place unreasonably dangerous to a brake- 
man whose hands and eyes were engaged in coupling; and 
that, as the act in which he was engaged required his whole 
attention, he was not necessarily chargeable with negligence, 
although he well knew of the existence and condition of the 
trench. 

Plank vs. New York C. & II. R. Co., 60 N. Y., 607. 


A fireman is not guilty of negligence because, while en¬ 
gaged in the duty of watching an approaching train, he 
failed to observe a mail crane by which he was struck, of the 
location of which he was aware—this on the ground that 
while engaged in the performance of his duties he might 
have forgotten the location of the crane or failed to ob¬ 
serve it. 


B 


rown vs. N. Y. C. A H. R. Co., 42 App. Div., 548. 
Affirmed (without opinion) in 166 N. Y., 626. 


It is not conclusive evidence of contributory negligence 
that the plaintiff, who was injured while coupling cars, did 
not observe the projecting timber on one of the cars, which 
caused his injury, while he was in the discharge of another 
duty, and “while his attention was directed to the work in 
which he was engaged.” 

Northern P. R. Co. vs. Everett, 152 U. S., 107. 

It is a question of fact for the jury whether a fireman who 
was killed at night by his head striking against a slanting 
telegraph pole about 4 inches from the side of the locomo¬ 
tive, while he was looking to see if a journal had become 
heated, was guilty of negligence in not bearing in mind the 
location of the pole and avoiding'k, v 

Benthin vs. New York C. & II. R. Co., 24 App. Div., 

303. 
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A foreman of a switching crew, whose attention is directed 
to his train, which had l>een cut loose bv a sudden jerk of 
the engine, and whose back is turned to a “flag shanty,” dan¬ 
gerously near the track, and who is wholly engrossed in the 
performance of his duties, cannot, as a matter of law, be 
reasonably expected to anticipate danger from striking the 
shanty by leaning out of the gangway of the engine for the 
purpose <>f signaling the brakeman on top of the cars, though 
he may have been generally familiar with the surroundings 
including the location of the shanty. 

Chicago, K. I. A P. R. Co. vs. Cleveland, 92 Ill. App., 

308 . 


Where plaintiff was injured while removing shavings from 
beneath a planer which had become clogged by reason of a 
defective blower, which was intended to carry the shavings 
away, evidence that plaintiff was required to hold up the 
boards passing through the planer, so as to let them run over 
a pile behind it, was competent, as showing how completely 
plaintiff was engaged, and was therefore relevent to the ques¬ 
tion whether he was exercising due care, or was negligent in 
not noticing the condition of the shavings, and the manner 
in which the machine was becoming clogged, sooner than 
he did. 

Bennett vs. Warren, 70 N. H., 564. 

In Williams vs. Ballard Lumber Co., 41 Wash., 338; 83 
Pac., 323, it was held that whether the plaintiff was guilty 
of contributory negligence was a question for the jury, where 
at the time of the accident and immediately prior thereto, he 
was in a stooping and kneeling posture with his head and 
shoulders projecting under a large and dangerous machine, 
and, upon this machine being suddenly and unexpectedly 
set in motion, he, being startled by the occurrence, suddenly 
and impulsively moved his hand in such a way as to bring 
it involuntarily in contact with the revolving cogwheels, 
on the ground that, although he knew of their existence and 
of the danger this “was for the moment forgotten.” 
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A longshoreman is not necessarily guilty of contributory 
negligence because be continues to work in a batch after hav¬ 
ing noticed a dangerous projection of a plank over it, and 
fails to notify the master of it, where at the time be tirst 
noticed the plank the foreman was not there, and when, 
later in the day, be was again working at the same place, the 
danger from the plank had entirely slipped his mind. 


King vs. Griffiths-Sprague Stevedoring Co., 45 Wash.. 



We do not understand the distinction which counsel for 
the appellee seem to make between the duty of the defendant 
towards bis own servants and towards the servant of a con¬ 
tractor. Where an injury has resulted from defective con¬ 
struction or defective appliances, the authorities as to this 
are not in accord. But we know of no case in which this 
distinction has been made where the injury has been caused 
by the negligent operation of properly constructed appli¬ 
ances by the master, or, what is the same thing, by his 
agent. 

This general subject of the right of a servant to recover 
damages from other than his master for injuries received 
in the performance of his duties is discussed in a note cover¬ 
ing nearly one hundred pages in 40 L. R. A., 33-122. 

On page 38, the author of the note says: 


“No question has ever been raised as to the pro¬ 
priety of the rule that, provided the plaintiff had a 
right to be where lie was at the time he was injured, 
the fact that the defendant or bis servants bad con¬ 
trol of the injurious agency is a sufficient ground 
for requiring him to indemnify the plaintiff inde¬ 
pendently of the questions whether there was or was 
not any privity of contract oetween them, and 
whether the injurious agency was real or personal 

pr ° perty ' WHARTON E. LESTER, 

A. S. WORTHINGTON, 

Attorneys for Appellant. 
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BRIEF FOR APPELLEE. 


Statement of the Case. 

No questions arise on the pleadings. The appeal is from 
judgment for defendant. Error is assigned to the action of 
the Justice presiding at the trial in directing verdict for 
defendant. 

Suit was for damages for personal injuries sustained by 
the plaintiff George A. Seavers, as a result of being caught 
under an elevator in defendant’s premises on October 20, 
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1911. The only evidence in the case was adduced by plain¬ 
tiff and. aside from that relating to the extent of the physical 
injuries, consists of the testimony of himself, his co-worker 
Donovan, and one Stewart, who was the foreman under 
whose direction plaintiff worked. 

The defendant on October 20, 1911, and prior thereto, 
was the owner of the building located at the corner of 
Eleventh and G Streets, Northwest, in the City of Wash¬ 
ington, known as the Palais Royal. More than six weeks 
prior to the date of the accident, the defendant had let to 
the Gormley and Poynton Company, building contractors, 
a contract for certain remodeling and repairing of said 
building. The Gormley and Poynton Company had sub¬ 
let the brick work to be done under their contract with 
defendant to Martin Foley and Son, bricklaying contrac¬ 
tors. The plaintiff was employed by Martin Foley and 
Son, as was the witness Charles H. Stewart. Stewart was 
foreman in charge of the work, and the plaintiff was under 
his orders (R., p. 13). Plaintiff and Stewart were paid by 
Martin Foley and Son for the work they did, and had been 
fit work in defendant s building “some six weeks*’ prior to 
the accident (R., p. 13). 

Stewart received his orders as to what part of the build¬ 
ing he and plaintiff were to work in from a Mr. Scholes, 
tne superintendent of the Gormley and Poynton Company. 
On October 19th Scholes gave directions for Stewart and 
plaintiff to work on brick walls between the elevator shafts 
the next day (R., p. 13). On October 20th plaintiff and 
Stewart went to work about 7.30 o'clock in the morning. 
At that time, and up to the moment he was hurt, shortly 
before noon on that day, plaintiff “was in all respects a 
man in good physical and mental condition”; his health was 
excellent; his sight good, and his hearing perfect (R., p. 
8, plaintiff’s own testimony). 
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They were to erect brick walls in a space or pit between 
two elevator shafts, which space measured approximately 
10 by 15 feet. There was no elevator running in this place 
where plaintiff and Stewart were working; the elevators 
were running in shafts one to the north and one to the 
south of this place where they were working (R., p. 14). 
“4 here were no elevators at all in this space where we were 
working” (R., p. 11). 

Xo part of the elevator machinery extended into the pit 
between the two elevators where these men were working, 
and no elevators ran up and down in that space where they 
laid brick (R., p. 10). There was a space of 10 to 15 feet 
in there where the bricklayers were working between the 
elevators and outside of the shafts (R., p. 10). There was 
plenty of light there. There were electric lights all over 
(R., pp. 10-11, 14). 

\\ hen Stewart and plaintiff went to work about 7.30 
o'clock in the morning, the elevator shafts were separated 
from the space in which they were to work by some frame 
work and screens, and Stewart requested Scholes, the su¬ 
perintendent of Gormley and Poynton Company, to have 
some one come down and remove the frame work and 
screens. This was done about 8 o'clock in the morning, 
and it left the space between the pit where the men worked 
and the elevator shaft entirely open. Both plaintiff and 
Stewart were present when this space was opened, and in 
fact it was done at Stewart’s request (R., p. 13). 

There is no evidence that the defendant was informed by 
any one where the bricklayers in the employ of the sub¬ 
contractor were working on the day of the accident, nor 
is there any evidence that any one in authority for the 
defendant was given this information. An engineer in 
defendant’s employ, named Jones, was in the pit when the 
screens around the elevator shaft were taken out, and 



4 


Stewart, the foreman for Foley and Son, under whose di¬ 
rections and orders plaintiff worked, asked Jones whether 
the elevators could not be stopped, “and Mr. Jones replied 
that they could not be stopped, but had to run; he told this 
to Mr. Stewart in the presence of plaintiff who heard it; 
Mr. Jones said the elevators could not be stopped; 
that he knew it was dangerous there and all that we would 
have to do was to be careful, and we told him we would be 
careful and started to work” (plaintiff's testimony, R., p. 
7). Mr. Stewart “was working right there in this space 
with me that morning, and he was foreman in charge 
of that work at that time and I was subject to his orders 
and directions. I was present when the screen work 
around the elevator shafts was taken down. About the 
time we were getting ready to go to work that morning the 
request was made to Mr. Jones to have the elevator stopped. 
We asked him to do it because zee both thought it was a 
dangerous place to work” (plaintiff’s testimony, R., p. 8). 
Mr. Jones “said the elevator could not be stopped and said 
he knew it was dangerous and for us to be as careful as we 
could. We said zee would be careful” (plaintiff’s testi¬ 
mony, R., p. 9). “Mr. Jones was down there in the morn¬ 
ing and I [Stewart] asked him if he could not stop the 
elevators and he said it was impossible to stop them. He 
said ‘I cannot stop them. You will have to look out for 
yourselves. It is dangerous in there.’ ” (Stewart’s testi¬ 
mony, R., p. 12). “It was about 8 o’clock when I asked 
Mr. Jones if he could stop the elevators and he told me he 
could not stop them” (Stewart’s testimony, R., p. 14). “Mr. 
Sea vers and I worked in this place from about 8 o’clock 
until about quarter of 12, and at this last time Mr. Seavers 
was hurt” (R., p. 14). 

The plaintiff, under the conditions above narrated, com¬ 
menced to work, his foreman working with him, in a space 




between two elevator shafts at about 8 o’clock on the morn¬ 
ing of October 20, 1911. Plaintiff was building a brick 
wall “outside the shaft of an elevator”; he was working 
on the south side of a north pair of elevators and Stewart 
was working on the north side of a south pair, each of them 
doing similar work and standing in the pit. Plaintiff was 
not only informed that the elevator would be kept running 
in the shaft, but he testified expressly that: "1 was always 
very careful because I knew that the elevator was running 
up and down” (R., p. 7). “I judge the elevator came 
down three or four times that morning while I was at work, 
came all the way down. I did not count it exactly; 
* * * A good many times I would see the wheel in the 

shaft in motion and the elevator cage would not put in its 
appearance, would not come down. * * * The car did 

not come down to the basement floor where I was working 
every time it came down. It would mostly stop above me 
where I was working. It came down sometimes, three or 
four times that morning. I do not think it came down 
oftener” (R., p. 7). “I saw the elevator come down to the 
basement floor three or four times that morning, and I had 
noticed that morning that the elevator ran very quietly” 
(R., p. 9). 

And plaintiff’s foreman, working in the same space with 
him, testifies, as hereinafter shown, that he saw the elevator 
come down to the basement several times during the morn¬ 
ing, and that it came down there about once every twenty 
minutes. 

From the space where plaintiff and Stewart worked, the 
machinery and the plunger of the elevator was plainly visi¬ 
ble, and this plunger was visible moving downward when 
the elevator was coming down, and upward when the eleva¬ 
tor was going up. “There was a plunger inside the eleva¬ 
tor shaft which we could see. It would go up and down. 
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And standing in the space where we worked we could see 
the plunger come down and go up. There were wheels 
also in the shaft which we could see when the elevator was 
in operation. There was plenty of light there. There were 
electric lights all over” (I\., p. 10, plaintiff s witness Dono¬ 
van). 

“A good many times I could see the wheel in the shaft 
in motion and the elevator cage would not put in its ap¬ 
pearance" (plaintiff’s testimony, R., p. 7). 

“There was a space of 10 to 15 feet in 'there inhere the 
bricklayers were zeorking between the elevators, and out¬ 
side of the shaft. W hen standing in this space between 
the elevators, where the bricklayers worked, I could see 
the plunger moving when the elevator moved, no matter 
what floor the elevator was on; plunger moved down when 
the elevator was coming down, up when elevator was as¬ 
cending: it was a large, round, cylinder-like affair. You 
could also see the cables running close there. * * * 

There were electric lights all over—around there to see 
to lay brick. There were no lights in the elevator shaft 
under the elevator. Lights must have been near us as we 
had to have good light to see to lay brick” (plaintiff’s wit¬ 
ness Donovan, R., pp. 10-11). 

“There were electric lights all over the place, but not too 
bright. There was light enough to work. There was an 
electric light on the post right outside the shaft. We had 
lights where we were working and no partition between 
that place and the shaft; the entire space was open” (plain¬ 
tiff’s witness Stewart, R., p. 14). “I saw the plunger when 
we first started underneath. I could see something that 
looked greasy in there, a big round pole, and that pole was 
always in that shaft no matter where the elevator was. 
\\ e could not see it every time it was going down because 
of the timber. When we were standing you could see 
it” (plaintiff’s witness Stewart, R., p. 14). 
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“This elevator had a plunger right in the center, a long, 
round, cylinder, that came down all the way, extended all 
the way down into the shaft; when the elevator was com¬ 
ing down, it was coming down; it was always right down 
in the pit. The plunger had lots of grease around it, and 
was always down in the shaft whenever that elevator was 
moving, and was moving in that shaft” (R., p. 11, plain¬ 
tiff's witness Donovan). 

While working in the space referred to for a period of 
between three and four hours before the occurrence of the 
accident, plaintiff had seen the elevator come down to the 
basement floor three or four times that morning, and had 
noticed that the elevator ran very quietly. When the eleva¬ 
tor came to the basement floor, the bottom of it was some 
inches below a beam under which plaintiff was laying a 
brick wall. This beam was about 3 feet 6 inches from 
the floor on which plaintiff was standing, and the elevator 
was from 4 to 6 inches inside of this beam when it was 
down (R., p. 9). The plaintiff knew that the elevator was 
“one of those noiseless elevators” and that “it ran quietly 
and I could not hear it come down. During the times that 
it came down that morning, whenever it came down before 
the accident, I had not heard any warning of its coming, 
no warning was called out to me. There was no bell or 
anything like that sounded, I had never heard any such 
thing there that day. There was no bell or anything like 
that to give warning” (plaintiff, R., pp. 8-9). 

The witness Stewart testified that from the time plain¬ 
tiff and himself commenced work about 8 o’clock in the 
morning, the elevator came down to the basement floor 
about once every twenty minutes (R., p. 12), and when the 
elevator came down to the basement floor, part of the bot¬ 
tom of the elevator extended a little below the beam (over 
which beam, as hereinafter narrated, plaintiff put his head 



at the time lie was hurt) ; the elevator on Mr. Sea vers’ 
side would not come to the basement for twenty minutes. 
Stewart saw the elevator three or four times that morn¬ 
ing (R., pp. 13-14). 

\\ hen plaintiff went to w ork he was warned to be care¬ 
ful of the elevators by Mr. Jones, and he expressly testifies 
that he informed Mr. Jones he would be careful. In addi¬ 
tion to this warning, plaintiff's foreman, Stewart, testi¬ 
fies: *‘I cautioned Mr. Seavers to be careful about that 

elevator” (R., p. 14). 

Stewart also testified that during the morning a descend¬ 
ing weight on an elevator near the side wall on which he 
was working nearly caught his hand, and that when this 
occurred he told the plaintiff that his hand had nearly 
been caught, saying “Gus, you had better be careful of the 
elevator, I nearly got my hand caught.” To which plain¬ 
tiff replied, “I am doing the best I can. I am watching the 
best I can” (R., pp. 14, 13). 

Under the foregoing conditions, and with the knowledge 

o 

the plaintiff thus had, at about quarter of twelve o'clock 
on the day in question, the plaintiff, while in the posses¬ 
sion of all of his faculties, put his head over the beam into 
the elevator shaft, w r here he knew an elevator was running, 
and instantly was caught between the bottom of the eleva¬ 
tor and the beam. According to his testimony, a brick he 
w r as laying had slipped a little out of place, and in order 
to straighten it, he deliberately put his head and arm 
o\ er into the elevator shaft, and was immediately caught 
there. In his own testimony, he describes the occurrence 
thus: ‘T had all in but two or three bricks and was about 
in the act of putting those in when one of the bricks slipped 
and got inside too far, and I had to reach over the beam 
and see if I could not get it back. It did not fall, but 
slipped a little too far beyond the face of the beam I was 
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underpinning. I had to look over to see that I got the 
brick fair with it. I was always very careful because / 
knew that the elevator was running up and down, and be¬ 
fore 1 would attempt to look over there or put my head over 
there and sight my work, I would always see that the ele¬ 
vator was stopped; when I did that everything was still, 
then I attempted to lean over and look down to see if the 
brick was in the proper place, and that was all I knew” 

(R., p. 7). 

“I put my head into the elevator shaft over the beam. It 
was after 11 o’clock when the accident happened and I had 
been working there since a little before 8 that morning. 

I saw the elevator come down to the basement floor three 
or four times that morning, and had noticed that morning 
that the elevator ran very quietly. It ran quietly and I 
could not hear it come down. * * * I can not tell 

how loner I had my head over in the shaft when I was 
struck. I did not have it over there very long. * * * 

I had hardly more than got my head in there when it was 
all over with me” (plaintiff, R., p. 9). 

“When we—Stewart and I—spoke to Mr. Jones in the 
morning, he said the elevator could not be stopped and said 
he knew it was dangerous and for us to be as careful as we 
could. We said we would be careful. After that time and 
until I was injured I had been working on the brick work 
in the space between the elevators all the morning. Mr. 

Stewart was working in that space on the opposite side. 

Also two helpers worked there. The screen work was f 

taken out about eight o’clock to allow us to go ahead with 
our work. When I put my head into the shaft over the 
beam, I stood on the solid ground of the space between the 
elevators, I did not climb up” (R., p. 9). 

On redirect examination, the plaintiff was asked if he 
had looked to see where the elevator was just before he 
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put his head over into the shaft, and he failed to reply that 
he had done so, his answer being that he had “looked 
several times that morning” (R., p. 9). 

There is no evidence in the record to the effect that the 
defendant’s elevator operator, the defendant, the engineer 
Jones referred to, or any person in the employ of the de¬ 
fendant, had at any time been informed by plaintiff or any 
one else, that either plaintiff or Stewart would in the course 
of their work have occasion to protrude any part of their 
bodies into the elevator shafts, and the fact shown by the 
record is that these two men worked in the space between 
the elevators for a period of nearly four hours, during 
all of which time the elevators were running without the 
occurrence of anything that would notify the elevator oper¬ 
ator that the men at any time would put any part of their 
bodies into the shafts. The plaintiff testifies: 

“I saw the young fellow operating the car (elevator), but 
had no conversation with him” (R., p. 8). “The elevator 
operator had not made any remarks to me or to Mr. Stew¬ 
art that morning, nor had I made any to him” (R., p. 9). 

Attempt is made in the brief filed by appellant’s counsel 
herein to claim that the operator of the elevator could, while 
running his car, see the plaintiff and Stewart, and the 
former’s position under the elevator. The oral testimony 
and the physical facts in evidence demonstrate that this was 
utterly impossible. No witness for the plaintiff pretended 
to testify that while running the elevator, the operator 
could see a person under it. On the contrary, the testimony 
is only to the effect that when the elevator was all the way 
down, and standing at the basement floor, the operator by 
coming over to the side and looking through the grill work 
which enclosed the elevator from a point about 3 or 4 feet 
above its floor, could see the men at work—not in the shaft 
—but in the place of safety between the shafts. We quote 
the record: 
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“When the elevator came down to the basement floor, 
part of the bottom of the elevator extended a little below 
that beam. Whenever I saw the elevator at the basement 
door that morning, if I looked over in that direction up 
above the solid work I could sec the man in the elevator; 

I could see him better than Seavers, because I was working 
over on the opposite wall; and Mr. Seavers was close to the 
elevator. When the elevator zcas standing at the basement 
door, if the operator came over to the side of the elevator, 
he could look through the open work up above the solid 
side of the elevator and see me" (Stewart, R., pp. 13-14). 
“There was nothing to prevent our seeing the elevator man 
cc 'hen the elevator was down and nothing to prevent him 
seeing us” (Stewart, R., p. 13). 

“I could see” the young fellow who operated the car 
“through the fret-work of the elevator cage, through the 
casing where it was open. It was closed up about 2 or 3 
feet, maybe 4 feet, at the bottom. From where I was 
working I could see about the waist of the elevator operator 
looking through the cage” (R., p. 8). 

The photograph referred to in the record, which was in 
evidence below and will be exhibited to the court at the 
hearing of this appeal, establishes beyond the possibility of 
reasonable men differing as to the fact, that while running 
the elevator, it was physically impossible for the operator 
to see that plaintiff had put his head and arm over into the 
shaft beneath the car. 

The plaintiff has incorporated in his bill of exceptions as 
an admission on the part of the defendant the fact that 
“some time prior to the accident, on the morning thereof, 
while the passenger elevator was standing at the basement 
door its operator called out to the men working in the space 
between the elevator shaft, one of whom was plaintiff, a 
warning that the elevator was constantly coming down to 


the basement floor, and that they should be careful to look 
out for it and not to get near enough to, or into, the shaft, 
where they might be hurt; that in response to this warning, 
the plaintiff's foreman, in plaintiff’s presence and hearing, 
called up to the elevator operator. ‘You watch out for your 
business up there, and we will attend to ours down here.’ ” 
To avail himself of this admission, plaintiff accepts, as he 
must, the admission in its entirety. And it establishes, first 
that the elevator operator could only see the men when his 
car was standing at the basement floor: second, that he saw 
them at work in the space between the elevator shafts, and 
not doing anything in the shaft; third, that he added his 
warning to the warning of the engineer Jones and plain¬ 
tiff’s foreman Stewart; and, fourth, that if the operator 
had ever had any reason to believe plaintiff or Stewart 
would be in danger from the elevator, he was told, in effect, 
that there was no necessity for his so believing or doing 
anything to warn the workmen or guard against injuring 
them, as they would attend to their concerns without his 
aid or interference (R., p. 6). 

Points and Authorities. 

In sustaining defendant’s motion for a directed verdict, 
the learned justice presiding at the trial of this case, said, 
inter alia: 

In this case we have this plaintiff being advised of 
the fact that those elevators had to run, and that it 
was dangerous in the shaft. He did not have to be 
told that; he knew it; evervbodv knows that. But he 
was told that the elevators had to be run, and there¬ 
fore when he went to work on that job, he knew the 
danger, and he said that he would be careful. He was 
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likewise advised by his principal on the job. Mr. Stew¬ 
art, that he had been nearly caught by the descending 
elevator weight. If there had been no evidence at all 
on the point, the court would presume that the plain¬ 
tiff knew the danger of a descending elevator. A man 
with the first element of sense would have known it. 
But, at all events, plaintiff was advised that this was 
an agency that was most dangerous, and he was going 
to look out for it. It seems to me that the doctrine 
of assuming the risk comes into this case so that it 
can not be avoided. He was not told that there would 
be any lookout or that there would be any signal. He 
knew from actual experience that there was no signal 
when the elevator came down. He knew also that 
there was no one watching to give notice. He knew 
all those facts. On the other hand, there was no state¬ 
ment to the elevator boy, or to anybody else, so far 
as the evidence in this case shows, that in the conduct 
of his work, the plaintiff would be thrown in danger of 
coming in contact with the elevator bv reason of being 
compelled to lean over or put his head into that shaft 
or get into it. The plaintiff knew the danger, and con¬ 
sequently he himself said that he was on his care, and 
that he did look up, though he did not say so about 
this particular time. It is manifest from the physical 
facts in the case that he could not have looked up: it 
was perfectly impossible from the physical facts in this 
case for him to have looked up and not to have seen 
the danger. Under these physical facts, where does 
the doctrine of the last clear chance apply? 

Another physical fact is, it would have been perfect¬ 
ly impossible for the elevator boy to have seen anybody 
working under that elevator, as the plaintiff was work¬ 
ing under it. That is a physical fact. The fact is 
that the testimony of Stewart shows that the elevator 
operator could not have seen plaintiff. The testimony, 
as well as the photograph in this case, shows that the 
elevator boy must have been some other*place than on 
that side, because there is no evidence of any door on 
that side; there is no evidence of any place from which 
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a passenger could either go in or get out, and that 
physical fact adds to the testimony to show that the 
man who was in the elevator could not have seen the 
plaintiff if lie was attending to the duty on which he 
was engaged, that is running the elevator, and the 
court will presume he was doing his duty and was at 
the place of duty, until some proof is offered that he 
was not. 

Under all of the circumstances, we have a well- 
known principle of law which applies here, if it applies 
any place: when a man goes into a dangerous place, 
when he knows all the surroundings, when there is 
nothing kept from him, when there is nothing he could 
not have seen and did not see. nothing that was hidden 
from him, nothing of that kind, he assumes the risk 
of his employment there. On the other hand, there is 
no evidence at all that there was anything to show to 
the elevator-hoy that the man would ever have to look 
down, or have anything to do with, the inside of that 
shaft. 

The proof lacking in all those essentials, what rea¬ 
son would there be under the law, as we understand it, 
to submit to the jury the question as to whether or 
not the defendant in this case was negligent? The 
ground which has occupied counsel's entire attention 
is that the plaintiff is entitled to relief upon the doc¬ 
trine of the last clear chance. It does not seem to me 
that that doctrine applies at all in this case. 

Repeatedly this Court and the Supreme Court of the 
United States have laid down the rule that whenever in any 
case all of the evidence adduced by the plaintiff does not 
constitute a sufficient basis for a verdict for him, the court 
should direct a verdict for the defendant. The latest an¬ 
nouncement of this rule is found in Slocum v. New York 
Life Insurance Company , decided April 21, 1913, Advance 
Sheets, May 15, 1913, pages 523, 525, in which case the 
Court said: 
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“It may be well to repeat what this Court often 
has said, that when, on the trial of the issues of fact 
in an action at law before a federal court and a jury, 
the evidence, with all the inferences that justifiably 
could he drawn from it, does not constitute a sufficient 
'basis for a verdict for the plaintiff or the defendant, 
as the case may'he, so that such a verdict, if re¬ 
turned, would have to he set aside, the court may and 
should direct a verdict for the other party.” 

In the instant case, the learned counsel for the plaintiff 
rely entirely upon two well-settled doctrines of law, neither 
one of which can be made applicable to the facts here: 

First, the doctrine respecting the positive duty of an em¬ 
ployer to furnish his employe with a reasonably safe place 
in which to work, and reasonably safe appliances with 
which to work. We discuss that doctrine, infra. The em¬ 
ployer of the plaintiff Seavers was Martin Foley and Son 
and not the defendant. As already stated, the e\ idence in 
this case fails to show that the defendant had any knowl¬ 
edge whatever as to what part of his building the plaintiff 
was working in on the day of the accident. The plaintiff 
was employed by an independent sub-contractor, and was 
at work under the immediate personal direction of his em¬ 
ployer's vice-principal. There is not a word of testimony 
to the effect that the elevator and all its surroundingsAvere 
not in perfect condition. 

Second, the doctrine of the last clear chance. That doc¬ 
trine is only applicable in cases where the defendant, after 
the plaintiff has by his negligence put himself in a position 
of danger, sees, or by the exercise of reasonable care should 
have seen, the plaintiff and his dangerous position, but 
nevertheless negligently injures him. Washington Rail- 
ztav and Electric Company v. Cullembcr, 40 Wash. L. 
Rep., 806. 




In the case at bar, according to the plaintiff’s own tes¬ 
timony, he put his head into an elevator shaft and was in¬ 
stantly injured. There can be no reasonable argument to 
sustain the contention that the elevator operator saw, or 
could have seen, the plaintiff after the latter put his head 
over into the elevator shaft. Indeed, the plaintiff’s testi¬ 
mony not only shows the impossibility of the operator 
seeing the situation, but shows that after the act of the 
plaintiff in getting his head into the elevator shaft, there 
was absolutely no time in which the elevator operator could 
have done anything to avoid the accident. 

It will be noted that the brief filed herein on plaintiff’s 
behalf fails to make reference to a single elevator-accident 
case. It is confidently asserted that no case will be found 
in which a plaintiff who put any part of his body into a 
shaft in which he knew there was being operated an eleva¬ 
tor has been permitted to recover for the injuries thereby 
sustained. 

Before proceeding to an examination of elevator-accident 
cases similar to the one at bar, and particularly in view of 
the reliance placed by plaintiff on railroad accident cases 
decided in other jurisdictions, iwe shall briefly examine a 
few of the cases decided by this Court, in which are an¬ 
nounced principles that by analogy are applicable here. 

In Harten v. Brightwood Raikeay Company, 18 App. 
D. C., 260, 263, plaintiff was injured by stepping from be¬ 
hind one street car directly in front of an approaching 
street car on another track. In sustaining the action of the 
trial court in directing a verdict for defendant, this Court 
said: 

“Giving the palintiff the benefit of every inference 
that can be fairly deduced from her own account of 
the cause of her injuries we find no error in the in- 
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struction given to the jury to find for the defendant 
which inflicted them. It is unnecessary to consider 
whether the defendant, operating the car which did 
the injury, was guilty of negligence that would war¬ 
rant the submission of that question to the jury, for 
we are of the opinion that the plaintiff was plainly 
guilty of contributory negligence. The accident could 
not have occurred had she exercised any degree of 
care before crossing the tracks.” 

So, here, the accident could not have occurred had plain¬ 
tiff exercised any degree of care before putting his head 
into the elevator shaft, where it was instantly struck by 
the descending elevator. According to his own testimony, 
the elevator must have been descending and practically on 
him when he put his head into the shaft (R., p. 9). The 
exercise by him of any degree of care would have advised 
him of the fact and enabled him to avoid the occurrence 
of the accident. In the Marten case, the plaintiff testified 
that before she stepped in front of the car by which she was 
injured, she looked, but did not see that car coming, and 
immediately thereafter as she stepped on the track she was 
struck by the car, just as in the instant case the claim is 
made for the plaintiff that he looked immediately prior to 
putting his head into the elevator shaft. Respecting an 
analogous situation this Court in the Marten case quotes 
the following: 

“We are confronted bv a still more serious difficulty 
in the fact that if he had looked and listened, he 
would certainly have seen the engine in time to avoid 
a collision. He was a young man. His eye-sight and 
hearing were perfectly good. * * * If he had 

used his senses, he could not have failed to see it. 

* * * Notwithstanding this, the accident occurred. 

Judging from the common experience of men, there 
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can be but one plausible solution of the problem of 
how the collision occurred. He did not look; of if he 
looked, he did not heed. * * * In either case 

he was clearly guilty of contributory negligence.” 

So, here, the accident that occurred, and the way the 
plaintiff himself testified that it occurred, refutes the claim 
that the plaintiff exercised any care for his own protec¬ 
tion in the way of looking, or doing anything else, prior to 
putting his head under a descending elevator. 

The principles laid down by this Court in Stearman v. 
B. & O. R. R. Co., 6 App. D. C., 46, 53-55, where a woman 
walking on a railroad track was killed by defendant's train, 
are of interest here both with respect to the ruling of the 
court assigned as error and the character of the plaintiff’s 
negligence. In that case the court said: 

“The limitations of the power of the trial courts, 
in this District, to take a case from the jury and direct 
a verdict, are carefully considered and explained in the 
opinion of this court delivered by Mr. Justice Morris, 
in Warthen v. Hammond , 5 App. D. C, 167, to which 
nothing need be added. Although in that case the 
trial court was held to have exceeded its power in 
directing a verdict to be returned, it was said: ‘We 
regard it as a sound and salutary rule of practice, that 
a trial court may withdraw a case from the considera¬ 
tion of a jury, or, what amounts to the same thing, 
in our practice, may peremptorily direct a verdict for 
one or the other party to a suit in clear cases where 
the evidence, with all just inferences that might be 
drawn from it, would be insufficient to support a con¬ 
trary verdict; and a trial court should not hesitate to 
exercise its right to do so.’ 

“With this rule in mind, the evidence is to be care¬ 
fully considered. It appears therefrom that the de¬ 
ceased had voluntarily placed herself in a situation of 
great danger. 





19 


“Before negligence could be inferred from a fail¬ 
ure to sound the warning, it should be made to appear 
that the engineer saw the deceased in time to do so. 
\ As we have seen, however, there was no evidence 

showing, or tending to show, that he did see her. 
There is therefore no foundation for inference. Pre¬ 
sumption cannot be founded on presumption; it must 
have for its base a fact or circumstance in actual 
proof. Nor can negligence be inferred from the mere 
fact of injury. Weaver v. B. & O. R. R. Co., 3 App. 
> * D. C, 436. 

“It is earnestly contended that it was the engineer’s 
duty to keep a sharp lookout ahead, and that, had he 
' done so, he must inevitably have seen deceased in time 

to give the usual warning, or to stop the engine; and 
hence, that he was guilty of negligence. Concede this, 
* and yet something more is required to warrant a re¬ 

covery in a case like this, where the plaintiff’s own 
‘ evidence discloses the fact that the negligence of his 

intestate contributed directly to the accident. In hold¬ 
ing that there was no case for submission to the jury, 
the trial court followed the rule laid down by this 
■ court in the case of R. & D. Railway Co. v. Didzo licit, 

1 App. D. C., 482.” 

And in Scott v. District of Columbia, 27 App. D. C., 
413, 416; Brown v. District of Columbia, 29 App. D. C., 
273; Cullen v. B. & P. R. R. Co., 8 App. D. C., 69, 71-74; 
R. & D. R. R. v. Didzoneit, 1 App. D. C., 482, 489, and 


Howes v. District of Columbia, 2 App. D. C., 188, 190- 
194, this Court repeatedly laid down the rule respecting the 
right and the duty of the trial court to direct a verdict 
whenever the undisputed evidence as to the lack of negli¬ 
gence on the part of the defendant, or the contributory neg¬ 
ligence of the plaintiff, is so conclusive that that court 
would be compelled to set aside a verdict returned in oppo¬ 
sition to it. The consistent position of this court in cases 
such as this is sufficiently shown by a quotation from one 
of the decisions cited: 







“The only question in the case is, whether, upon the 
plaintiff’s own testimony, there was contributory neg¬ 
ligence on his part such as to justify the court in di¬ 
recting a verdict for the defendant. 
********* 

“In order that the question of contributory negli¬ 
gence should become one of law for the court, it is 
evident that two 1 conditions must concur. First, there 
must be no substantial controversy in regard to the 
facts that constitute the alleged contributory negli¬ 
gence ; for such controversy would at once relegate the 
question to the jury; and secondly, the facts must be 
such that from them reasonable men, in the exercise 
of a dispassionate and impartial judgment, could draw 
but one conclusion. There is no substantial contro¬ 
versy in the present case in regard to the facts; they 
are positively ascertained and undisputed. They de¬ 
pend entirely on the testimony given on behalf of the 
plaintiff, for it seems that the defendant offered no 
testimony. Are these facts such that only one reason¬ 
able inference can be drawn from them, and that in¬ 
ference to the effect that the plaintiff was not in the 
exercise of ordinary care and caution when the acci¬ 
dent occurred by which he was injured? 

*** ****** 

“If, upon the testimony now before us, the case had 
been submitted to the jury, and the jury had rendered 
a verdict for the plaintiff, we think it would have been 
not only the right, but the duty, of the court to set 
aside the verdict. And so thinking, we cannot sup¬ 
pose that there would have been any propriety in go¬ 
ing through an empty formality barren of beneficial 
results. We think this case falls within the rule laid 
down in the case of Baltimore and Potomac Railroad 
Company v. Jones, 95 U. S., 439; Macon Co. v. 
Shores, 97 U. S., 278; Griggs v. Houston, 104 U. S., 
553; Goodlett v. L. & N. R. R. Co., 122 U. S., 391.” 
Hozues v. District of Columbia, supra. 
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Elevator Cases. 

The reports contain a distressingly large number of cases 
brought for the recovery of damages for personal injuries 
sustained as a result of the operation of elevators, and yet 
counsel for the plaintiff have been unable to cite to this 
Court one of these cases, the doctrine of which they rely on. 
On the other hand, in the very jurisdictions wherein plain¬ 
tiff’s counsel found the railroad accident cases cited in their 
brief, we are able to find elevator-accident cases much like 
the present one, all of which hold against the plaintiff’s right 
to recover. 

Lynch v. The Elcktron Manufacturing Company, 195 
N. Y., 171 (1909), was a case wherein the plaintiff, an elec¬ 
trical worker, was working in an elevator shaft containing 
three elevators, only one of which was in use; the elevator 
was in charge of employes of the defendant which had the 
contract for the installation; plaintiff's work was to put 
covers on the junction boxes, taking one shaft after another 
until he had finished; when he began work on the junction 
box in the middle shaft, the elevator was at the twelfth 
floor ; plaintiff knew that an adjoining elevator was being 
operated, and had reported that fact to the foreman. Plain¬ 
tiff stood with one foot on the sill of the doorway to the 
shaft, and the other on a cross-beam which extended at 
a right angle across the shaft. While in that position, the 
elevator descended and indicted the injuries. In reversing 
judgment obtained in the trial court by plaintiff, the Court 
of Appeals of New York used the following language, which 
we submit is peculiarly applicable here: 

“The defendant’s foreman knew that the electrical 
workers were in the building, but he did not know just 
what they were doing or where they were working on 
that day, and he had not been informed that the plain¬ 
tiff was at work in the shafts. The plaintiff knew that 
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the southerly elevator zvas being operated, and he ap¬ 
preciated the danger of working in that shaft. Having 
reported the situation to his foreman, he was told to 
make an arrangement with the operator, and this he 
proceeded to do. But lie said nothing to any one about 
working in the other two shafts or compartments. He 
went to work there without making any arrangement 
for his safety similar to the one he had made with Me- 
Avoy as to the southerly shaft. If he did this with 
knowledge that the middle elevator was being grad¬ 
ually raised to the top floor, as described by Whitney 
and Schock, he zcas plainly reckless, for he had no as¬ 
surance that it would not again be lowered to the base¬ 
ment. Almost equally careless was it for him to at¬ 
tempt to work in either of these two shafts if he did not 
know whether the elevators were being operated or 
not. * * * In any view of the case it seems impos¬ 

sible to escape the conclusion that the accident could 
not have happened but for plaintiff’s own negligence. 

“When we consider the question of the defendant’s 
alleged negligence, the case is equally conclusive 
against the plaintiff. After Schock had finished paint¬ 
ing the chain he looked up into the shaft. Seeing no 
one, he called to Whitney to bring down the elevator, 
and the latter signaled to the engineer. There was 
nothing in the circumstances which required them to 
do more. * * *” 

In Hall, Hcadington & Co. v. Poole, 94 Md., 171 (1901), 
plaintiff, an employe of a contractor, was injured while at 
work in the elevator shaft in defendant’s building. The de¬ 
fendants, finding that the electric bell in their elevator was 
out of order, asked a contracting firm of electricians to have 
the same repaired. Plaintiff was sent by tbe firm to do the 
work, and after an examination determined that it was 
necessary to repair a battery which was in the cellar of de¬ 
fendant's building under the elevator. Plaintiff told the 
boy who was operating the elevator not to bring it down 
below the first floor until notified that the repairs were made, 
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and the boy agreed not to do so. While the plaintiff was 
at work in the cellar, the elevator descended and struck him. 
Judgment for plaintiff was reversed by the Maryland Court 
of Appeals without a new trial. It was held that the plain¬ 
tiff had voluntarily assumed a position of great danger and 
thereby the risk of that position, and that this was not 
changed by the arrangement which the plaintiff made with 
the elevator operator, as the latter was employed to run the 
elevator for the defendant and had no authority to enter 
into such an arrangement with the plaintiff, as a result of 
which the defendants would be bound. It will be seen how 
much stronger the Maryland case is than the case at bar, for 
in that case the operator of the defendants' elevator 
(though not the defendants themselves) was specifically in¬ 
formed that the plaintiff was going into the elevator shaft, 
and w as requested not to bring the elevator down. 

In the case at bar, the elevator operator had no notice 
whatever that it would be necessary for the plaintiff to put 
any pait of his body into the elevator shaft, and no request 
whatever had been made to him respecting the operation of 
the elevator. Indeed, as we have already seen, plaintiff’s 
counsel have incorporated in this record, and adopted as an 
admission, a fact claimed by the defendant, that when the 
operator of the elevator, while he was standing at the base¬ 
ment floor during the morning prior to the plaintiff’s in¬ 
jury, called out to the plaintiff and his foreman to be care¬ 
ful of the shafts, the latter told him to attend to his own 
business, and that they would attend to theirs’, thereby in 
effect informing the operator that there was no need of 

warning from him. and that they were not, nor would they 
be, in any danger. 

In the case cited, the Maryland Court of Appeals uses the 
following language, which certainly applies to the situation 
presented by the record here: 
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“It appears from the evidence of several witnesses 
on the part of defendant that it was not at all neces¬ 
sary for the plaintiff to stand in the shaft directly under 
the elevator to repair the batteries, although this is ^4 

denied by the plaintiff. But in spite of this conllict of 
testimony, it is clear from the evidence that in the 
judgment of the employee of the defendants, they 
were of opinion that there was ample room for the 
plaintiff to do the work without placing himself in what 
must be conceded to be a very hazardous position. ^ 

Hence in order to avoid danger, if they had been con¬ 
sulted in regard to the plaintiff going into the shaft, 
the defendants could have insisted upon the work be¬ 
ing done in the safer way. But in addition to this it 
seems too clear for discussion that if it be conceded, 
as it must be in this case, for the evidence is uncontra¬ 
dicted, that the elevator boy was employed to run the 4 

elevator and carry freight and passengers, it was not 
within the scope of his employment to allow the plain¬ 
tiff to use the shaft for a purpose for which it was not 
constructed. It certainly was no more within the scope 
of his authority to permit the plaintiff to use the shaft 
for repairing the batteries than it would have been to 
permit him to use the car as a scaffold to repair the 
shaft. As was said in the case of Hasty v. Scars , 157 
Mass., 125, ‘The plaintiff must have known that there 
was danger that the elevator boy would be careless and 
forget his orders not to lower the car below the second 
story, and that while he was himself at work in the 
well below he would be liable to injury from such neg¬ 
ligence.’ So that he was guilty of the double folly of 
contributory negligence and of trusting his life to the 
care of the elevator conductor. In the case of Jossacrs 
v. Walker, 14 Appellate Div. Rep., 305, it was held 
that ‘a servant who is running an elevator in a hotel 
is not acting within the scope of his employment in per¬ 
mitting the workman of an independent contractor who 
is working in the elevator shaft, to stand upon the top 
of the elevator in order to use it as a species of scaffold, 
and that the proprietor of the hotel (who was the de¬ 
fendant) was not liable to such workman because of 
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injuries sustained by him by reason of the failure of 
the elevator conductor, under such circumstances, to 
notify the workman that he was about to start the ele¬ 
vator.’ In disposing of the case the Court said, 
‘There was, in fact, no proof that the defendant ever 
assented * * * to that use. The question then is, 

was that use within the scope of Paxter’s authority? 
We think not. Paxter was the defendant's servant to 
operate the elevator for the service of the hotel and 
its guests. Whatever was necessary or proper for that 
service was within his authority. But there his author¬ 
ity ceased. It was limited to the appropriate use. He 
was not authorized to depart from his defined func¬ 
tion, nor to operate the elevator in a direction foreign to 
its proper purpose/ In the case just cited as in the 
case at bar, the plaintiff made the arrangement with the 
elevator conductor, and the accident happened because 
the former neglected or forgot to comply with his 
promise. But the Court held that the negligence was 
to be attributed solely to the servant and not to the 
master. * * *” 

In Ramsdcll v. Jordan, 168 Mass., 505 (1897), defend¬ 
ant’s elevator bell was not in working order. Plaintiff’s 
intestate was an expressman with goods to deliver to this 
elevator, and during the period of a month when the signal 
bell had been out of order, the intestate had been to this 
elevator to deliver goods about once a week; men in the de¬ 
fendant’s employ, the intestate, and all the other teamsters 
who had occasion to call the elevator during the period of 
more than a month when the signal bell was out of order, 
did so by putting their heads into the shaft at the street 
level and calling up to the operator. On the occasion when 
the plaintiff’s intestate was injured he put his head and 
neck into the shaft at the street level to call the defendant’s 
elevator and the elevator struck him before he had time to 
move his head, inflicting fatal injury. At the trial, at the 
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close of plaintiff’s evidence, motion was made for a verdict 
to defendant. This motion was granted and the judgment 
on that verdict was affirmed by the Supreme Judicial Court 
of Massachusetts. From the facts in the case and the de¬ 
cision of the court, we quote the following: 

“At the trial * * * there was evidence tending 

to show that there was an opening into the elevator 
well from the sidewalk, which opening was guarded 
by a gate three or four feet high, extending across it; 
elevator was not equipped with any appliances for giv¬ 
ing warning of its approach to the landing; the press- 
button for calling the elevator had been out of order 
for a month at least, and the intestate had been to the 
elevator to deliver goods not more than once a week 
for a period of two months before the accident. 

“The only witness who saw the accident testified 
that neither of the two men in the employ of the de¬ 
fendants, whose duty it was to receive the goods, was 
on the sidewalk; that the intestate came to the gate, 
leaned his head over it, so that it came about a foot 
into the well, with his neck and face turned up towards 
the top of the elevator well and called out, elevator ; 
that he made a motion as if to withdraw, but the ele¬ 
vator struck him on the head before he had time so to 
do; and that the position in which he stood as he called 
the elevator was similar to that which he had seen the 
two men in the defendant’s employ assume frequently 
when they called the elevator, and similar to that as 
sumed by all the other teamsters who called the ^ele¬ 
vator, and as he himself had assumed many times.” 

Commenting on these facts, the court continued. 

“It is so plainly dangerous for a person to put his 
head into an elevator well for the purpose of shouting 
up the shaft for the car to come down, that the verdict 
for the defendants was rightly ordered. Murphy v. 
Webster , 151 Mass., 121. Rood v. Lawrence Manuf. 


Co., 155 Mass., 590. Degnan v. Jordan, 164 Mass., 
84. See also Taylor v. Carew Matiuf. Co., 143 Mass., 
470; Ballou v. Collamore, 160 Mass., 246.” 

So, here, it was so plainly dangerous for the plaintiff to 
put his head into an elevator well where, according to his 
own testimony, he “knew that the elevator was running up 
and down” (R. p. 7), that the verdict for defendant was 
rightly ordered below. 

In Man v. Morse, 3 Colo. App., 359 (1893), plaintiff’s 
complaint set forth in detail the manner in which her in¬ 
testate was killed as a result of being hit on the head by 
an elevator, and on the complaint judgment went for de¬ 
fendant. The facts were that plaintiff's intestate had en¬ 
tered defendant’s building and proceeded by the elevator to 
the third floor; the upper half of the elevator shaft was 
open and unprotected; when ready to return, plaintiff's in¬ 
testate put his head through the opening into the shaft in 
which the elevator, “which ran with scarcely any noise, and, 
on this occasion, without warning, was approaching.” Al¬ 
most instantly the elevator hit him on the head, killing him. 
The court, in its opinion, sets forth in great detail the facts 
of the complaint, the plaintiff having declined to amend 
after demurrer sustained; after stating that judgment for 
defendant was on the ground that the complaint showed on 
its face that the death of plaintiff’s intestate resulted from 
his own negligence, the court said : 

“It appears from this complaint that the deceased, 
on the day of the accident, rode in the elevator to the 
third floor of the building, and having transacted his 
business, returned to the elevator to be reconveyed to 
the starting point. Now as to whether he had ever 
been in that building before, or as to whether he was 
acquainted or unacquainted with the operation of pas¬ 
senger elevators, is, in view of the facts disclosed by 
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the complaint, a matter of no consequence. He had 
used the elevator and knew what its purpose was. He 
had ridden up in it. He knew that it would descend 
again, because he was waiting for its descent, in order 
that he might return in it. He knew that the shaft was * 

for the passage up and down within it of the elevator, 
and he must have known that it was for no other pur¬ 
pose. He knew the exposed and unprotected condition 
of the opening of the elevator, because he had just 
passed through it in leaving, and was waiting to pass 
through it again in returning. He had the best means s* 

of knowledge that he possibly could have of the noise¬ 
less and rapid character of its motion, namely, personal 
observation. There zeas not an element of danger 
connected with the elevator or the shaft, that was not 
distinctly visible; there was nothing about either that 
could be made a source of danger to him without his 
own active co-operation; he is presumed to have had 
sufficient knowledge of the relation of cause and effect, 
to understand that if his head was within the shaft 
zehen the elevator passed by in its descent, serious, if 
not fatal, injury was inevitable. What the purpose of 
the whistle was is not explicitly stated, but it is a fair 
inference from the complaint that it was to notify pas¬ 
sengers of the approach of the elevator, so that they 
might be ready to board it when it reached their floor. 

It surely was not to warn persons who were transact¬ 
ing business in the building, not to thrust their heads 
into the elevator shaft. The defendants could not be 
expected to assume that men in possession of their 
faculties would be engaged in acts so palpably negli¬ 
gent. * * * 

* * * If a man in his sound senses, with his 

eyes open, voluntarily and deliberately, even if care¬ 
lessly, thrusts himself into the jaws of death, we know 
of no theory upon which anyone can be held respon¬ 
sible for the consequences of his act but himself.” 

Just as in the above cited case, so in the instant case, the 
plaintiff had the best means of knowledge that he possibly 



could have of the noiseless and rapid character of the ele¬ 
vator’s motion, namely, personal observation. Here, as 
there, “there was not an element of danger connected with 
the elevator or the shaft, that was not distinctly visible; 
there was nothing about either that could be made a source 
of danger to him without his own active co-operation; he 
is presumed to have had sufficient knowledge of the rela¬ 
tion of cause and effect to understand that if his head was 
within the shaft when the elevator descended, serious, if 
not fatal, injury was inevitable.” In this case, as in the 
Man case, the defendant “could not be expected to assume 
that men in possession of their faculties would be engaged 
in acts so palpably negligent” as the act of the plaintiff in 
putting his head into an elevator shaft where he knew an 
elevator was being operated. Regrettable as is the fact that 
the plaintiff sustained the injuries complained of, it is sub¬ 
mitted that it is and must be the law, as the Colorado court 
states it. that if a man in his sound senses, with his eyes 
open, voluntarily and deliberately, even if carelessly, 
thrusts himself into the jaws of death, we know of no the¬ 
ory upon which any one can be held responsible for the 
consequences of his act but himself.” And the plaintiff 
Seavers was at the time of the accident 50 years old, with 28 
years’ experience as a bricklayer, and on the day of the acci¬ 
dent before the injury, to use his own words, he was “in all 
respects a man in good physical and mental condition; my 
health was excellent, my eyesight good, and my hearing 
perfect, before the accident.” (R. p. 8.) 

The case of Pclzcl v. Schcpp, 83 App. Div., N. Y., 444 
(1903), was in its facts much like the case now at bar. 
In that case the plaintiff was employed by one Bader, with 
whom defendant had contracted to repair the plumbing in 
defendant’s building. In the doing of this work, it was 
necessary to put a pipe through an elevator shaft at one 
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of the upper floors, and to do this a platform had to be con¬ 
structed inside of the shaft. In that case there was a ques¬ 
tion of fact as to whether qi* not plaintiff had informed de¬ 
fendant of his position in the elevator shaft, and had been 
assured by the defendant that the elevator would not be 
run while he was so at work. In reversing a judgment for 
plaintiff, the Court said: 

“* * * There was no contractual relation between 
the plaintiff and the defendant, and there was not im¬ 
posed upon the defendant the duty that is imposed upon 
a master to furnish his servant with a safe place to 
work and proper appliances with which to do the work. 
The plaintiff was under the control of his employer, 
who was present and at work with him upon the prem¬ 
ises at the time of the accident. Upon the plaintiff’s 
employer devolved the duty of furnishing him with a 
safe place in which to work and the proper appliances 
with which to do the work. The duty that was im¬ 
posed upon the defendant was that he should not he 
guilty of negligence which would cause injury to those 
at work in the building, and it was a violation of this 
duty which would justify a recovery against him. It 
certainly was not, as a matter of law, negligence to 
operate this elevator on the lower floors while the plain¬ 
tiff was at work in the elevator shaft. The fact that 
these counter weights would rise and fall as the ele¬ 
vator was used was perfectly apparent from the si f na¬ 
tion. All that the men working in the shaft had to 
do was to keep their feet away from the side wall of 
the elevator shaft where these counter weights ascended 
and descended.” 
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Applying the above quotation to the facts here, it will 
be found that “there was no contractual relation between 
the plaintiff and the defendant, and there was not imposed 
upon the defendant the duty that is imposed upon a master 
to furnish his servant with a safe place to work.” “The 



plaintiff was under the control of” his employer’s vice 
principal, Stewart, “who was present and at work with 
him upon the premises at the time of the accident. Upon 
the plaintiff’s employer devolved the duty to furnish him 
with a safe place in which to work and the proper appli¬ 
ances with which to do the work.” The fact that the ele¬ 
vator was operating in the shaft adjoining the place where 
the plaintiff was at work was “perfectly apparent from the 
situation.” All that the men working in the space be¬ 
tween the elevators had to do was to keep out of the shaft 
when the elevator was descending. 

In Harmcr v. Reed Apartment and Investment Company, 
68 N. J. L., 332, 334 (1902), the New Jersey court tersely 
announced, in the following language, the rule which bars 
plaintiff’s right to recovery in this case: 

“It was undoubtedly obvious that when the elevator 
ascended the counter-weight descended and that injury 
would come to one in the path of the counter-weight 
when descending. And it would be negligence, barring 
recovery for injuries received by the descending 
counter-weight, for one to place himself in its way, 
knowing or being bound to know, that it was coming 
down.” 

In Simpson v. Gerken, 45 N. Y. Supp., 1100 (App. Div., 
1897), plaintiff’s intestate was killed while working in an 
elevator shaft of defendant’s building, and although the 
defendant’s elevator operator knew that plaintiff’s inte¬ 
state and his fellow-workers were at work in certain parts 
of the shaft, they did not know that the plaintiff and his 
fellow-workers had so arranged their scaffolding as to put 
it in a position of danger from the operation of the eleva¬ 
tor. It will be seen, therefore, that the condition was 
analogous to that which obtained in this case. In the 
course of the opinion, the court said: 


“There was no pretense that the defendant himself 
was present at the building at any time, or that he j>er- 
sonally was guilty of any negligent act which tended 
to bring about the killing of the plaintiff's intestate. 
1 he negligence relied upon was claimed to be that of 
Dunscomb, who was superintendent of the building 
under the defendant, Flannagan, the elevator man, 
whose act in moving the elevator upward was the im¬ 
mediate cause of the fall of the plaintiff’s intestate. 
It appeared that the foreman of the gang * * * 

directed the building of the platform in the manner in 
which it was built. He had told Dunscomb, the su¬ 
perintendent, that he proposed to do this work in the 
shaft on that day, but there was no claim that Duns¬ 
comb had any knowledge that the work was to be done 
at the particular time, and no claim that he was re¬ 
quested to give any directions with regard to the move¬ 
ment of the elevator, or to do any act bv way of the 
protection of the workmen in the shaft. All the proof 
on that subject is that Dunscomb was told by the fore¬ 
man that he proposed to do the work on Saturday, to 
which he replied, ‘All right.’ Flannagan, the elevator 
man, * * * testified that he was told by the fore¬ 

man that the work was about to be done that morn¬ 
ing, and he was asked not to move the elevator down 
on top of the men who would be at work in the shaft 
below. His reply was that he would not move it 
down, and it is in proof that the elevator was not 
moved down, but that the accident was caused bv 
moving it up, so that the loop caught in the planks 
which had been put through it for Simpson to stand 
upon. There was no claim that Flannagan knew that 
this platform had been made by putting the planks 
through the loop, and it is quite clear that there was 
no necessity of so doing to make the platform * * *. 

* * * We are unable to discover in the evidence 

any act on the part of Flannagan or Dunscomb which 
can be construed to be negligent so far as the men 
working in the shaft were concerned. We are quite 
clear, also, that the workmen themselves were guilty 
of contributory negligence in placing the planks as they 
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did in the loop of the rope. It was clearly unnecessary 
so to do, and the thing which occurred was precisely 
the thing which would have been expected to occur 
i the elevator had been hoisted. There was no reason 
on their part, so far as the evidence shows, to sup¬ 
pose that it would not be hoisted whenever it was nec¬ 
essary to do so. * * * ” 

So, in the instant case, there was not only no reason on 
the part of the plaintiff to suppose that the elevator would 
not descend to the basement floor whenever it was neces¬ 
sary to do so, but he knew that it would so descend and he 
had been repeatedly warned of the fact that it would be in 
constant operation. 

In Knapp v. Jones, 50 Neb., 490 (1897), the screens 
around the elevator shaft had been removed in order to 
permit painting partition, and plaintiff was aware of this 
fact. 1 he plaintiff was a boy of 16 years, who put his 
head o\er a board partition into the elevator shaft and 
was immediately injured. The trial court instructed a ver¬ 
dict for defendant, and the Supreme Court of Nebraska 
affirmed. The plaintiff had for three months prior to the 
accident been in the employ of a physician whose office 
was on the third floor of defendant’s building. Plaintiff 
knew of the wire screens, and saw the workmen remove 
them from the position they occupied in the shaft on the 
morning of the accident. He testified that he was present 
when they were taken down. He stated, how r ever, that at 
the time of his injury he did not know of the elevator 
counter weights which ascended when the car descended and 
descended when the car ascended. A few minutes before 
the accident, plaintiff left his employer’s office for the pur¬ 
pose of ascertaining whether the latter, who was out at the 
time, was returning. He passed the screens which had 
been removed from around the elevator shaft and put his 



head and the upper portion of his body into the elevator 
shaft to see if his employer was in the elevator coming to 
his office. The elevator was coming up, and the weights, 
which plaintiff testified he did not know of, were coming 
down. The plaintiff was struck by the weights in their 
descent, and the injuries to him which were the basis of his 
action resulted. On these facts the trial court directed 
verdict for the defendant, and in the opinion affirming this 
action the appellate court said: 

“As we view the proper final disposition of this ac¬ 
tion, we need not now consider and settle the questions 
of the duty of landlords to tenants and their em¬ 
ployees, or whether proper care would have required 
that the elevator in defendant's building, during the 
time of the painting of the shaft, should have been 
stopped, and not operated while the screens were out 
of place and until replaced, for we feel forced to the 
determination that the evidence discloses such want 
of ordinary care on the part of plaintiff, under the 
facts, circumstances, and conditions existent and 
known to him at the time of his injuries, as consti¬ 
tuted his acts contributory negligence and without 
which the injuries would not have been sustained. 
This was sufficient to bar his recovery. The plaintiff 
knew that the elevator was being operated, he had been 
riding in it that day, and his direct purpose in look¬ 
ing into the shaft was to see the elevator during its 
trip upward, and whether the doctor was a passenger. 
He knew of the wire screens which usually formed a 
part of the inclosure of the elevator shaft, and had seen 
them removed but a very short time before, tempo¬ 
rarily, to be painted, and had watched the progress of 
the work. He knew the use for which the elevator 
shaft was prepared and intended, and he was making 
use of it for which it was never intended and to which 
he possessed no right or privilege, and which was dan¬ 
gerous, against which it was usually guarded in all 
parts by the screens. In order to effect his purpose 
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he went up to the second step of the stairs and then 
leaned over the partition three feet high. This, with 
other facts in evidence, discloses conclusively such 
want of ordinary care as to preclude his recovery of 
damages. The plaintiff’s want of ordinary care and 
prudence were the cause of the injury, hence he could 
not recover damages (Whitaker’s Smith, Negligence, 
226; Pierce vs. Whitcomb, 48 Vt., 227; Mau vs. 
Morse, 33 Pac. Rep. [Col.], 283) ; and though both 
plaintiff and defendant might have been negligent in 
the premises, the plaintiff could not recover if, by the 
exercise of ordinary care, he could have avoided the 
injury. (Ohiabe Horse R. Co. vs. Doolittle, 7 Neb., 
481; Thompson, Negligence, 1104.)” 

Guichard v. New, 9 App. Div. N. Y., 485 (1896), was 
an action brought to recover damages occasioned to the in¬ 
fant plaintiff by reason of an accident occurring in the use 
of an elevator in defendant’s building. The plaintiff, who 
had just got off the elevator, put his head over a low gate 
into the shaft to ask the elevator man a question. In this 
case it was testified by the elevator operator, who was a 
witness for the plaintiff, that the latter had been warned 
of the danger of the elevator, just as in the instant case 
Seavers had been warned. In disposing of the plaintiff's 
contentions, the court said: 

“The case is, therefore, presented of a bov attend¬ 
ing school, playing in the streets, distinctly warned not 
to do a particular act, and that if he does injury will 
insue, yet doing that act with full knowledge and de¬ 
spite the warning he has received. We think the case 
is one which did not require the submission to the 
jury of any question as to the ability of the plaintiff 
to exercise ordinary care and prudence under the cir¬ 
cumstances, for he was old enough and intelligent 
enough to understand that the act he was warned 
against was one which would involve him in a peril, 




and having done that which he was distinctly warned 
not to do, the consequence of his folly must be visited 
upon him, precisely as in any other case/' 

In Rood v. Laurence Manufacturing Company, 155 
Mass., 590 (1892), plaintiff was operating defendant's 
elevator: no action of the operator was necessary to stop 
the car at the first or third floor, but to stop it at the second 
floor, it was necessary to reach out and pull or turn the 
shipper-rod, which was 5 inches outside of the elevator; 
on the day of the accident, plaintiff put a load on the ele¬ 
vator at the upper floor, got on the platform, pulled up 
the rod to start the car down, and before the elevator had 
passed below the upper floor, put his hand through the side 
of the car to take hold of the shipper-rod so as to stop at 
the middle floor: while turning the rod his hand was 
caught between the cross-beam at the top of the car and 
the upper floor of the building. In sustaining exceptions 
of defendant to trial court’s refusal to direct a verdict, the 
Supreme Judicial Court said: 

“The danger that the plaintiff’s hand might get 
caught in the manner it was caught, if he held it on 
the shipper-rod until the crossbeam came down upon 
it, was obvious, and one that every person of full age 
and of ordinary intelligence must have understood. 
* * * We see no sufficient evidence of a want of 

due care on the part of the defendant, or of due care 
on the part of the plaintiff.” 

In Peake v. Buell . 90 Wis., 508 (1895), defendant's new 
five-story building was in an unfinished and unplastered 
state: deceased was a plasterer and stone mason and was 
invited to go into the building with defendant to look at the 
portions to be plastered on the fourth and fifth floors and 
to make a bid for the work; deceased, with his partner and 
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the defendant, entered the building, proceeded up several 
flight of stairs until thev reached an open space at the head 
of the stairs on the fourth floor, in the east wall of which 
landing directly in front of the stairway was a window with 
two sashes, each sash being 36 square; the lower sill of 
the window was 4' above the floor of the landing and the 
window opened into a large freight elevator shaft in which 
the elevator was in use; from the landing the shaft had the 
appearance of a large unoccupied room within; deceased, 
following defendant and his partner, on the trip of exam¬ 
ination of the upper floors, without knowledge that the 
room appearing within the open window was a portion of 
the elevator shaft, the lower sash being raised, looked 
through the opening; the elevator was then descending from 
the fifth door above and struck deceased on the head, 
severely bruising and mangling it ; deceased died as a re¬ 
sult of the injuries: demurrer on ground that complaint did 
not state facts sufficient to constitute a cause of action; de¬ 
murrer overruled; on appeal, the order reversed. The 
Court said: 

“Counsel for the plaintiff is undoubtedly correct in 
contending that ‘where the owner of land, expressly 
or by implication, invites others to come upon his 
land, if he permits anything in the nature of a snare 
to exist thereon, which results in injury to one 
availing himself of the invitation and who at the time 
is exercising ordinary care, such owner is answerable 
for the consequences.* * * * If, instead of the win¬ 
dow in question, there had been a door leading from 
the hallway into the elevator shaft, and that door had 
been left open, and the deceased, while in the exercise 
of ordinary care, had, by some inadvertence, stepped 
into the elevator shaft and been injured, then we would 
have had the question presented which was involved in 
some of the cases relied upon. Here the lower sill of 
the window in question was about four feet above the 
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lc\el of the floor in the hallway where the deceased 
stood when he put his head through the window. Had 
lie kept wholly within the walls of the hallway, he 
would have remained free from danger. True, he was 
invited by the defendant to inspect certain unfinished 
rooms beyond the hallway, with a view of contracting 
to do certain labor therein. Of course, the invita¬ 
tion included an invitation to pass through the hallway 
in question, on his way to such rooms; but such invita¬ 
tion to the hallway was necessarily limited by the wall 
between the elevator shaft and the hallway. It in¬ 
cluded no express or implied invitation to thrust his 
head or his hands through the window into the ele- 
\ator shaft. He could only do that by intending to do 
so, not by mere inadvertence or neglect. The opening 
through the window was sufficiently high to prevent 
injury to those merely using the hallway as a passage¬ 
way. Injury could only be inflicted by the voluntary 
exposure of some part of the i>erson through the open¬ 
ing. * * * After careful consideration, we are 

forced to hold that the complaint fails to state facts 
constituting such wrongful act or breach of duty.” 


The doctrine laid down by the court in Kennedy v. 
Friederich. 168 X. Y., 379 (1901), in which case judg¬ 
ment on verdict directed for defendant was affirmed by the 
Court of Appeals, is in point here, although in that case a 
workman in the employ of a building contractor was in¬ 
jured by walking into an elevator well, instead of, as in this 
case, being struck by the elevator. The court there said: 

Here was a large building in process of construc¬ 
tion, carefully guarded by a high fence surrounding it 
in the streets, shutting out the public and persons not 
employed or having business within. It was in an un¬ 
finished condition, having a temporarv floor of planks 
over the basement and a temporary elevator for hoist¬ 
ing the material used in the construction of the build¬ 
ing to the floors above. The plaintiff understood fully 
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the condition of the floor and of the basement below, 
and that the elevator was in almost constant use. He 
knew that the elevator was liable to be moved from 
the ground floor to other places in the shaft, and that 
when it was so removed the hole in the elevator shaft 
would be open. He knew that crossing through this 
unfinished building after dark or in the twilight was 
dangerous and called for a vigorous use of his faculties 
to avoid danger. He knew perfectly where the ele¬ 
vator shaft was located, and we think, under the cir¬ 
cumstances, he had no right to assume that the ele¬ 
vator was resting upon the ground floor and that he 
could cross in safety, and that by proceeding on and 
walking into the hole in the manner in which he did 
he was negligent.” 

The above quotation, it is respectfully submitted, con¬ 
tains reasoning which precisely fits the case at bar. The 
plaintiff Seavers understood and was fully informed of 
everything connected with the operation of the elevator in 
the shaft, outside of and adjoining which he was at work. 
He knew that the elevator was dangerous. He expressly 
says so in his testimony. He knew perfectly where the 
shaft was located. He had no right to assume that the ele¬ 
vator would rest or stop on any particular floor, and that it 
would not come down to the basement, which would result 
in bringing the bottom of the car below the beam over which 
he put his head. He knew that the elevator was in con¬ 
stant use. He understood all of these conditions at the 
time when he negligently thrust his head into the shaft. 

In Ballou v. Collamore, 160 Mass., 246 (1893), plaintiff, 
who had for a period of several months delivered goods to 
tenants in an apartment hotel, was familiar wi h the ele¬ 
vator which had a passenger compartment and underneath 
a freight compartment. Plaintiff ascended in the freight 
box of the elevator to the fourth floor, requesting the op¬ 
erator, who stood in the passenger compartment, to let him 
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alight there. Plaintiff got out of the freight box, left the 
door open, the car continued up with a passenger and the 
operator, and, assuming that the elevator was still there, 
plaintiff turned back and. without looking, stepped through 
the open door and fell to the bottom of the well. The trial 
court directed the jury to render a verdict for the defendant 
and the Supreme Judicial Court affirmed its action, saying: 

“The plaintiff knew that the elevator boy could not 
shut the door without raising the elevator and getting 
from the passenger part of it into the freight box and 
then lowering it to the door. It was not possible to see 
from the passenger part of the elevator into the freight 
box, and there was no door in the passenger part of 
the elevator on the side on which was the above door 
into the elevator well. * * * Under the circum¬ 
stances, even for a boy of fifteen to step through the 
open door into the elevator well without looking to see 
if the elevator was there was careless. * * * In 

this case the plaintiff himself left the door open, and 
knew or ought to have known that it was at least as 
probable that the elevator would not be there as that 
it would.” 

See also the analogous cases of Rohrbcichcr v. Gillig, 203 
N. Y., 413; Brenstcin v. Mattson , 10 Daly (N. Y.), 
336; Jossacrs v. Walker , 14 App. Div. N. Y., 303; and 
Taylor v. Carew Manufacturing Company , 143 Mass., 470. 

In their brief in the case at bar, counsel for plaintiff 
cite five railroad cases decided by the courts of New York. 
We submit that we have demonstrated that the doctrine re¬ 
peatedly announced by that court in elevator-accident cases 
sustains defendant’s position here. 

We have examined, as far as the digests and text books 
cite them, all of the elevator-accident cases in which the 
facts seem to be in any way similar to this case, and we 
have failed to find an adjudicated case holding that a per- 
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son, working or simply standing, it matters not which, out¬ 
side of and adjacent to a shaft in which an elevator is be¬ 
ing operated, who puts his head for any purpose over into 
that shaft, as a result of which he is struck by a descending 
elevator, has been held entitled to recover for the injuries 
thus sustained. Such a case is not in the books, and if such 
a case did exist, it would be so repugnant to reason, so vio¬ 
lative of the elementary principles of the law of negligence, 
so opposed to logic, that it would not be entitled to exert 
the slightest persuasive influence in this court. 

In cases where plaintiffs have had occasion to be in de¬ 
fendants’ elevator shafts, with the knowledge of the latter, 
and under an express arrangement with the defendant not 
to operate the elevators while the plaintiffs were so situ¬ 
ated, damages have been awarded for injuries sustained as 
a result of the operation of elevators in violation of such an 
arrangement. In another class of cases, where a man work¬ 
ing in an elevator shaft has been assured by defendant’s ele¬ 
vator operator, acting under instructions or authority from 
the defendant, or someone authorized to speak for him, that 
the elevator would not be operated above or below a certain 
floor, without due warning being previously given him, the 
plaintiff has been held entitled to recover if he is injured 
as a result of the negligent operation of defendant’s ele¬ 
vator in violation of the agreement upon which he relied. 
We have not such a case here. 

• Plaintiff’s Contentions. 

In the brief filed in this Court by the plaintiff, the claim 
is made that it was the duty of the defendant to furnish a 
safe place for plaintiff to work in, and to sustain this claim 
there are cited to the Court several cases in which is laid 
down the familiar doctrine respecting the master’s duty to 
provide his servant a safe place in which, and suitable and 
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safe appliances with which, to do the work required of um, 
Staublev v. Potomac Electric Power Company, 21 App. 

D. C. 161: Hough v. Texas & Pacific Railroad Company , 

100 U. S., 213. . , , 

The inapplicability of the doctrine cited to the case at 

bar is readily observed when it is remembered that the rec¬ 
ord shows that plaintiff was not an employe of defendant in 
any sense of the term. But. the learned counsel for plain¬ 
tiff overlook the obvious danger of their contention, for 
if it be true that the rules applying to the relation of em¬ 
ployer and employee are relevant here, then, under the 
settled law, plaintiff's right to recover is barred (1) by the 
doctrine of the assumption of a known risk, and (2) by the 
application of the fellow-servant rule. 

(1) In Butler v. Frazee. 25 App. D. C. 392, the action 
was by an employe against her employer for injuries sus¬ 
tained in the operation of the employer’s laundry machin¬ 
ery. The Court, after detailing the facts, points out that the 
testimony of the plaintiff herself, “and there was no other 
as to the immediate cause of the accident," leads to the con¬ 
clusion that her injuries followed a failure on her own part 
to pay sufficient attention at the time to the manifest danger 
of her surroundings, and that her careless action in con¬ 
nection with the work she was doing brought about her in¬ 
juries. But, says the Court, assuming the soundness of 
the plaintiff's contention respecting unsafe machinery, 
nevertheless, as the dangerous condition complained of was 
immediately under the plaintiff s eyes, so that it w as incon¬ 
ceivable that the conditions “could have escaped the obser¬ 
vation of the plaintiff" during her employment, “under such 
circumstances she must be presumed to have had knowledge 
of a condition which would necessarily have become known 
through the ordinary exercise of her faculties. The defect 
being obvious to one of plaintiff's intelligence and experi- 
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ence, the defendant was under no duty to instruct her in 
the performance of her services * * *” (p. 403). And 
the court states the following rule which, it is submitted, in 
view of the testimony of the plaintiff himself and his co¬ 
workers who were witnesses for him at the trial below, 
must dispose of the claim that he is entitled to recover be¬ 
cause the place in which he worked was a dangerous one 
(/. c., 403) : 


“The doctrine of law is established beyond question, 
that where an employee undertakes and continues the 
use of defective and unsafe appliances, either with 
actual notice of such defect, or where the same is open 
to ordinary observation in the usual course of its use, 
he must be deemed to have accepted the risk ot all dan¬ 
ger reasonably to be apprehended from such use, and 
cannot recover of his employer. Southern P. Co. v. 
Scley, 152 U. S., 145, 155, 38 L. ed., 391, 396, 14 Sup. 
Ct. Rep., 530; Washington & G. R. Co. v. McDadc, 
135 U. S., 554, 570, 34 L. ed., 235, 10 Sup. Ct. Rep., 
1044; Texas & P. R. Co. v. Archibald , 170 U. S.. 665. 
673, 42 L. ed., 1188, 1192, 18 Sup. Ct. Rep., 777; Hay- 
cel v. Columbia R. Co., 19 App. D. C., 359, 371; Croze- 
ley v. Pacific Mills, 148 Mass., 228, 19 N. E., 344.’ 

Hay cel v. Railway Company, 19 App. D. C., 359, was an 
action by an employe of defendant for injuries sustained 
by him while working between two of defendant’s cars, the 
coupling on one of which was alleged to have been in a dan¬ 
gerous condition. The trial court directed a verdict for the 

o 

defendant, and that action was here affirmed. In the opin¬ 
ion, the Court said (370, 371) : 

“The law of negligence and of contributory negli¬ 
gence and of the extent of the employer’s liability to 
his employees, would now seem to be well settled for 
us by repeated decisions of our court of last resort. 
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And that same high tribunal would seem also to have 
settled, as far as human language can settle it, the con¬ 
dition in which a trial court may peremptorily instruct 

a jury to return a verdict in favor of a de- 
fendant. * * * c 

The record before us develops the case of an em¬ 
ployee suing his employer for alleged negligence on 

le f art ot t,le latter 111 having on the car which the 
employee was charged to operate an unsafe appliance 
for the coup mg of cars. * * * The testimony of 

the plaintiff himself shozes conclusively by his own ad¬ 
mission that he kncze of the defect, if defect it was. be- 
fore the accident, and that he incurred the risk until full 
knowledge of the danger, and without anv command 
or instruction to that effect from any office!- of the de¬ 
fendant company. * * * Whether he was warned 
ot his danger in attemtping to go between the cars 
[under the elevator] as was testified to * * * is 

of no consequence, since, under the ordinary rules of 
conduct that govern reasonably prudent men, and by- 
the action of the two cars in the first attempt to couple 
them, he must have known that there was danger in 
going between tl , lem in t,le manner in which the'plain¬ 
tiff did and for the purpose for which he went.” 


W ith how much greater force do these observations of 
this Court apply to the action of a man who, admitting that 
he knew that the elevator was running up and down the 
shaft, admitting that he had seen the elevator when it was 
down to the basement floor, with its bottom in a position 
just below the beam, admitting that he realized that it was 
(angerous for anyone to be in a position where the elevator 
or any of its mechanism might strike him, nevertheless, 
a ter spending four hours at work where every element of 
the danger was obvious and open to the most casual obser¬ 
vation. deliberately thrusts his head over the beam referred 

to into the shaft directly under a noiselessly descending ele- 
vator? 

In the Hay cel case, the Court concluded (372) : 
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“We fail to find in the record any evidence of negli¬ 
gence on the part of the defendant company. The act 
of the plaintiff, although well meant and inspired by a 
zeal to do his duty, was not the dictate of due caution 
on his part; and to his want of care and prudence the 
unfortunate accident must be attributed. In our opin¬ 
ion there was nothing in the case to be submitted to a 
jury; and we think that the trial court, which was of 
the same opinion, was correct in so ruling and in direct¬ 
ing a verdict for the defendant.” 

And in Ball v. U. S. Express Company, 32 App. D. C., 
177, /. c. 187, this Court approved and adopted as correct 
the following statement of the rule respecting the assump¬ 
tion of risk contained in the opinion of the Maryland Court 
of Appeals in Yates v. McCullough Iron Company, 69 Md., 
370: 


“As a general rule, a servant assumes all such risks 
arising from his employment, as he knew, or, in the 
exercise of a reasonable degree of prudence, might 
have known, were naturally and reasonably incident 
thereto, and he cannot recover against the master for 
injuries arising from such patent risks.” 

And, finally, on this branch of the argument, we quote 
the following excerpts from the opinion of the Supreme 
Court of the United States in Southern Pacific Railroad 
Company v. Seley, 152 U. S., 145, which was an action by 
a brakeman in the employ of the defendant railway com¬ 
pany to recover for injuries sustained as a result of the use 
by the railroad company in its switches of “unblocked 
frogs,” which it was alleged were antiquated and danger¬ 
ous. In reviewing the authorities and disposing of the case, 
the Court said: 
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Plaintiff “knew as much about it and the risk attend¬ 
ing its use as the master. * * * In the absence of 

defectixe construction, or of negligence or want of care 
in the leparation of machinery furnished by him, the 
master incurs no liability from its use. The general 
rule is that the servant accepts the service subject to the 
i isks incidental to it, and where the machinery and im¬ 
plements of the employer's business are at that time 
°f a certain kind or condition and the servant knows it, 
he can make no claim upon the master to furnish other 
or different safeguards” (/. c., 152). 

ad \ard necessarily has a great number of 
tracks and switches close to one another, and anv one 
who enters the service of a railroad company assumes 
the risk of that condition of things’’ (/. c. 153). 

The perils in the present case, arising from the 
sharpness of the curve [the operation of the elevator] 
were seen and known. They were not like the defects 
of unsafe machinery which the emplover has neglected 
to repair, and which his employees have reason to sup¬ 
pose is in proper working condition. Everything was 
open and visible , and the deceased had only to use his 
senses and his faculties to avoid the dangers to which 
he was exposed. * * * It was his duty to look out 
for this and avoid it. The danger existed only on the 
inside of the curve [or on the inside of the elevator 
shaft]. This must have been known to him [the 
plaintiff testified it was known to him]. It will be 
presumed that, as an experienced brakeman, he did 
know it, for it is one of those things which happen, in 
the course of his employment, under such conditions as 
existed here” (/. c. 154). 


“In view of these cases * * * we think it is plain 
that * * * upon the whole evidence the prayer for 
a peremptory instruction in the defendant’s favor ought 
to have been granted” (/. c. 154). 


The Court points out the fact that plaintiff’s intestate in 
that case knew the form of the frog provided by the defend¬ 
ant, and continues: 

“He must, therefore, be assumed to have entered and 
continued in the employ of the defendant with full 
knowledge of the dangers asserted to arise out of the 
use of unblocked frogs” (/. c. 155). 

So, in the instant case, plaintiff testified that he knew the 
defendant’s elevator was noiseless in its operation, that 
during the time he worked in the place between the elevator 
shafts he had especially noticed this, that he knew that the 
elevator would run up and down the shaft without warning 
of any kind, that he had never heard any warning, that he 
did not know of any device connected with the elevator for 
the purpose of giving warning on which he had been rely¬ 
ing, that he knew that the elevator came down to the base¬ 
ment floor, and that this brought part of it down below the 
level of the wall he was building. Not only does he admit 
that he knew all of these things, but he had for a period of 
four hours the best possible means of becoming thoroughlv 
acquainted with his surroundings and the dangers incident 
thereto, namely, personal observation. It is apparent that 
he and his fellow-workers were in a perfectly safe place, 
and that they could and did do their work with absolute 
freedom from injury, until he himself committed the in- 
explainably careless act of putting his head under the de¬ 
fendant's descending elevator. In the case last quoted from, 
the Supreme Court continues: 

“In accepting and continuing in the employment, 
the deceased assumed the hazard of all known and ob¬ 
vious dangers, and he was chargeable with notice of 
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the difficulty in removing the foot when caught in the 
* ro & [j lls t as the plaintiff in this case was chargeable 
with notice of the danger in putting his head into the 
elevator shaft], and of the danger to be apprehended 
therefrom, and therefore * * * a refusal to non¬ 

suit was error” (/. c. 155). 

In Tuttle z\ Detroit & Milwaukee Railzcay, 122 
U. S., 189, this court approved the action of the court 
below in holding that the plaintiff was precluded from 
a recovery by negligence of his own, and added that the 
judge was right in directing a verdict for the defendant 
on the broader ground that a person who enters into 
the service of another in a particular employment as¬ 
sumes the risk incident to such employment” (l c 
155). J v ' 

But all this was obvious even to a passing glance, 
and the risk which there was in coupling such cars was 
apparent. It required no special skill or knowledge to 
detect it. The intervenor was no bov, placed by the 
employei in a position of undisclosed danger, but a 
mature man, doing the ordinary work which he had 
1° do, and whose risks in this respect were 
ob\ ions to any one. L nder those circumstances he 
assumed the risk of such an accident as this, and no 
negligence can be imputed to the employer” (/. 156). 

It is respectfully submitted that this quotation from the 
Supreme Court of the L nited States coyers precisely the 
kind of case presented by the record on this appeal. ’ But, 
if possible, even more directly applicable to the plaintiff 
Sea\ er» and the action which resulted in his injuries, is the 

following quotation from the opinion of the same Court in 
the Seley case: 

“That Seley was guilty of contributory negligence 

and therefore not entitled to recover, we think is also 
obvious. 
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relation with the employe or employes of the defendant 
whose negligence resulted in his injuries was the relation 
of a fellow servant. It will be seen therefore that by their 
contention in this regard, the learned counsel for the plain¬ 
tiff conclusively establish that his right to recover is barred 
by the application of the fellow servant doctrine. We need 
not cite authorities on this point nor pursue the discussion 
further, because we submit that there does not exist the 
slightest foundation for the pretense that the defendant was 
the employer of the plaintiff, under the obligations and sub¬ 
ject to the immunities imposed and granted by the law as 
a result of that relation. 


Conclusion. 

In the instant case it is respectfully submitted that rea¬ 
sonable men can not differ as to the conclusion to be drawn 
from the facts testified to by the plaintiff and his witnesses. 
There being no evidence whatever of any negligence on the 
part of the defendant, and the evidence being clear as to 
the inexcusable crass carelessness of the plaintiff, which 
directly resulted in his injuries, it was the duty of the 
learned trial judge to direct a verdict for the defendant. 
On the undisputed facts in this case, had a verdict been 
rendered for the plaintiff, in the exercise of a sound judicial 
discretion, the learned trial justice would have been com¬ 
pelled to set it aside. 

“The judge is primarily responsible for the just out¬ 
come of the trial. He is not a mere moderator of a 
town meeting, submitting questions to the jury for de¬ 
termination, nor simply ruling on the admissibility of 
testimony, but one who in our jurisprudence stands 
charged with full responsibility. He has the same op¬ 
portunity that jurors have for seeing the witnesses, for 
noting all those matters in a trial not capable of record, 



the difficulty in removing the foot when caught in the 
frog [just as the plaintiff in this case was chargeable 
with notice of the danger in putting his head into the 
elevator shaft], and of the danger to be apprehended 
therefrom, and therefore * * * a refusal to non¬ 

suit was error” (/. c. 155). 

“In Tuttle v. Detroit & Milwaukee Railway, 122 
U. S., 189, this court approved the action of the court 
below in holding that the plaintiff was precluded from 
a recovery by negligence of his own, and added that the 
judge was right in directing a verdict for the defendant 
on the broader ground that a person who enters into 
the service of another in a particular employment as¬ 
sumes the risk incident to such employment” (/. c* 
155). 

“But all this was obvious even to a passing glance, 
and the risk which there was in coupling such cars was 
apparent. It required no special skill or knowledge to 
detect it. The intervenor was no boy, placed by the 
employer in a position of undisclosed danger, but a 
mature man, doing the ordinary work which he had 
engaged to do, and whose risks in this respect were 
obvious to any one. Under those circumstances he 
assumed the risk of such an accident as this, and no 
negligence can be imputed to the employer” (/. 156). 

It is respectfully submitted that this quotation from the 
Supreme Court of the United States covers precisely the 
kind of case presented by the record on this appeal. But, 
if possible, even more directly applicable to the plaintiff 
Seavers and the action which resulted in his injuries, is the 
following quotation from the opinion of the same Court in 
the Sclcy case: 

“That Seley was guilty of contributory negligence, 
and therefore not entitled to recover, we think is also 
obvious. 
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“Knowing, as he did, the character of the frog, and 
the liability of being caught in it, and after having 
been specially warned by the assistant brakeman, he 
yet persisted in exposing himself to an obvious danger. 
His object to couple the cars might have been success¬ 
fully accomplished without placing his foot in the frog. 

“Recklessness could hardly go further. The evi¬ 
dence would warrant no other conclusion than that he 
took the risk of the work in which he was employed, 
and that his negligence in the course of that work was 
the direct cause of his death. The court should have 
directed a verdict for the defendant” (/. c. 156). 

Let us in concluding this branch of the argument on the 
contentions presented by the plaintiff's brief apply to the 
case at bar what the Supreme Court said in this last quo¬ 
tation: That Sea vers was guilty of contributory negli¬ 
gence, and therefore not entitled to recover, is obvious. 
“Knowing as he did, the character of the” elevator, “and 
the liability of being caught” under it, “and after having 
been specially warned by the” engineer Jones and his own 
foreman Stewart, “he yet persisted in exposing himself to 
an obvious danger.” “Recklessness could hardly go further. , 
The evidence would warrant no other conclusion than that 
he took the risk of the work in which he was employed, and 
that his negligence in the course of that work was the direct 
cause of his” injuries. The court below could not have done 
otherwise than direct a verdict for the defendant. 

(2) There is nothing in the record that warrants the 
claim that the defendant's elevator was not in perfect run¬ 
ning condition and an appliance of the highest and most 
modern sort. The equipment of the defendant’s building 
not being questioned, if there was negligence, it must have 
been the negligence of an employe; and if plaintiff’s right 
of recovery is to be based upon the right of an employe 
against an employer, then it follows logically that plaintiff’s 
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relation with the employe or employes of the defendant 
whose negligence resulted in his injuries was the relation 
of a fellow servant. It will be seen therefore that by their 
contention in this regard, the learned counsel for the plain¬ 
tiff conclusively establish that his right to recover is barred 
by the application of the fellow servant doctrine. We need 
not cite authorities on this point nor pursue the discussion 
further, because we submit that there does not exist the 
slightest foundation for the pretense that the defendant was 
the employer of the plaintiff, under the obligations and sub¬ 
ject to the immunities imposed and granted by the law as 
a result of that relation. 

Conclusion. 

In the instant case it is respectfully submitted that rea¬ 
sonable men can not differ as to the conclusion to be drawn 
from the facts testified to by the plaintiff and his witnesses. 
There being no evidence whatever of any negligence on the 
part of the defendant, and the evidence being clear as to 
the inexcusable crass carelessness of the plaintiff, which 
directly resulted in his injuries, it was the duty of the 
learned trial judge to direct a verdict for the defendant. 
On the undisputed facts in this case, had a verdict been 
rendered for the plaintiff, in the exercise of a sound judicial 
discretion, the learned trial justice would have been com¬ 
pelled to set it aside. 

“The judge is primarily responsible for the just out¬ 
come of the trial. He is not a mere moderator of a 
town meeting, submitting questions to the jury for de¬ 
termination, nor simply ruling on the admissibility of 
testimony, but one who in our jurisprudence stands 
charged with full responsibility. He has the same op¬ 
portunity that jurors have for seeing the witnesses, for 
noting all those matters in a trial not capable of record, 
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and when in his deliberate opinion there is no excuse 
for a verdict save in favor of one party, and he so rules 
y instructions to that effect, an appellate court will pay 
large respect to his judgment.” F y 


Such was the now familiar language used bv the late Mr 
Justice Brewer, who delivered the opinion of the Supreme 
Court for the Ln.ted States in Patton v. Texas & Pacific 

Railway Company, 179 U. S„ 658. Such is the repeatedly 
announced doctrine of this court. 

It is respectfully submitted that the judgment should be 
affirmed. 

Frank J. Hogan. 

Leon Tobriner, 
Attorneys for Appellee. 

Washington, D. C, June 27, 1913. 



